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Court of Appeals of the District of Columbia 


Xo. 5028. 


Harry A. Bramow, Appellant, 


Leox Bobbix, Trustee in Bankruptcv 


a Supreme Court of t lie District of Columbia. 

Bankruptcy. Xo. 1838. 

in re Harry A. Biiamow, Alleged Bankrupt. 

Uxited States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court ofj the Dis¬ 
tinct of Columbia, at the City of Washington, in j>aid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abov^-entitled 
cause, to wit : 

1 Creditors' Petition. 

i 

Filed July 13, 1927. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing a Bankruptcy Court. 

Bankruptcy. Xo. 1838. j 

Tn re Harry A. Bramow, Alleged Bankrupt. 

To the Supreme Court of the District of Columbija: 

The petition of J. B. Moss (doing business as Eajrle Elec¬ 
tric Company), an individual and a resident of thej District 
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of Columbia, B. L. Nliuiitz, an individual and a resident of 
tiie District of Columbia and Solomon Ackerman, an indi¬ 
vidual and a resident oi lire District of Columbia, respect¬ 
ful! v shows io tiie Court as follows: 

•* 

i. mat ilarrv A. Bramow of Washington, D. C. lias 
for the greater portion of the six months next preceding 
the date oi the tiling oi thi> petition, had his principal place 
of business at 720 14th Street, Northwest, Washington, Dis¬ 
trict of Columbia and owes debts ill an amount exceeding 
One Thousand Dollars (8E000.U0) and is insolvent; that 
said Harry A. Bramow is not a wage earner or a person 
engaged principally in the tillage oi' tiie soil, hut that he is 
and has been engaged in the general contracting business 
for the erection and sale of houses, apartments and other 
structures, for profit. 

lb That your petitioners are creditors of said Harry A. 
Bramow, having provable claims against him amounting 
in the aggregate in excess oi‘ securities held bv them 
2 in the stun of Eleven Thousand Eleven Dollars and 
Thirty Cents ($11.01 1.30). That none of your said 
petitioners are entitled to priority of payment of their 
said claims within! the meaning of the United States Bank¬ 
ruptcy Act and amendments thereto, nor has any of your 
petitioners received a preference within the meaning' of 
said Bankruptcy Act. 

3. That the nature and amount of vour petitioners’ 
claims are as follows: 

J. B. .Moss (Eagie Dice trie Company;, Electrical 

f ixtures .. .. $1,531.50 

B. L. ALunitz, painting and decorating. 5,453.00 

Solomon Ackerman, electrical contracting. 4,026.80 

no part of which has been paid though duly demanded. 

4. And your petitioners iurtlier represent that the said 
Harry A. Bramow has committed acts of bankruptcy in 
that he on the 21st day of April, 1927, while insolvent, paid 
to the Federal Heating Company of Washington, D. C., a 
general unsecured creditor, the sum of Three Hundred Dol¬ 
lars ($300.00) with intent to prefer said creditor over his 
other creditors and that the said Harry A. Bramow' has 
committed a further act of bankruptcy in that on the 23rd 
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day of May, 1927, while insolvent, paid to the Federal Heat¬ 
ing Company of W ashington, D. C. a general unsecured 
creditor, the min of Fifty-seven Dollars (?po7.(J0) wjilh in- 
lent to prefer said creditor over his other creditors, said 
payments having been made with intent to hinderJ delay 
and defraud his creditors. 

Wherefore your petitioners pray that service of this 
Petition be had and made upon the said Harry A. Bramow, 
as provided in the acts of Congress relating to Bank- 
3 ruptey, and that he may be adjudged by this Court 
to be a bankrupt within the purview of said acts. 

J. T>. .MOSS. 

Doinq Business a* Eaqle Electric Company 

B. Tj. MUX ITZ. 


SOLOMOX ACKER MAX. 


LEOX ROBBTX, 
Attorney. 


United States of America, 

District of Columbia, ss: 


I. oemg 


solemn 


& peti- 


J. B. Moss, B. L. Munitz, and Solomon Ackennan 
the three 4 petitioners above named, do hereby make 
oath that the statements contained in the foregoin 
tion, subscribed bv them, are true, according to the best of 
their knowledge and belief. 

J. B. MOSS. 

B. L. MUXITZ. 

SOLOMOX VCKERMAX 


Subscribed and sworn to before me, a Notary 


i u hue, 


— and for the District of Columbia, this 13 th day ojt July, 
1927. 

[seal.] M. FRAXCES BURXS. 

Notary Public . D. C. 


Ansu'er of Harry A. 7? rennow. 


Filed Julv 26, 1927. 


1. He admits the allegations of Paragraph I. 

2 & J. This respondent admits that .T. P>. Moss. jrading 
as the Eagle Electric Company, B. I,. Munitz and Sjolomou 
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Ackerman 
able claim? 
that he is 


are creditors of this respondent and have prov- 
- against him in excess of si,000.00, but lie denies 
indebted to said petitioners in the several sums 


set out in Paragraph 11! of said petition. 

4 4. That this respondent admits the allegations con¬ 

tained in Paragraph IV of said petition and hereby 
expresses liis willingness to be adjudicated bankrupt in this 
cause, under the provisions of the U. S. Bankruptcy Act 
and Amendments thereto. 

HARRY A. BE A MOW. 


LOUTS OTTENBERG, 

Alt omen for Aliened 


Bankrupt. 


District of Columbia, $$: 

Personally appeared Harry A. Bramow, who, being first 
dulv sworn, on oath savs that he has read the foregoing 
answer by him subscribed and knows the contents thereof: 
that the statements! of fact therein made as upon personal 
knowledge are true, and those made upon information and 
belief, he believes to be true. 

HARRY A. BRAMOW. 


Subscribed and sworn to before me this 26th day of 
Julv, 1927. 

i FRANK E. CUNNINGHAM. 

Clerk. 

Bv M. A. ROGERS. 

Ass’t Cl 


Ad judication of Bankruptcy and Order of Reference. 


Filed July 26, 1927. 


Upon consideration of the petition of J. B. Moss, B. L. 
Munitz and Solomon Ackerman filed herein, the 13 day of 
July, 1927, that Harry A. Bramow be adjudged a bankrupt 
within the true intent and meaning of the acts of Con- 
5 gross relating to bankruptcy, it is by the Court this 
26 day of July, 1927, declared that the said Harry A. 
Bramow be adjudged bankrupt; accordingly, therefore, it 
is ordered that said matter be, and hereby is, referred to 
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Ralph T). Quintor, one of the Referees of this Court, to 
take such further proceeding's therein as are required by 
said acts: and that the said Harry A. Bramow shaft attend 
before said Referee, at his office in the City of Washington, 
District of Columbia, on a dav fixed bv said Referee, and 
thenceforth shall submit to such order as may be made by 
said Referee or by this Court relating to said bankruptcy. 

JENNINGS BAlLEf, 

J kstice. 


Memorandum. 

August 15, 1927.—Bond of Trustee (Leon Robftin) for 
$5,000 approved and filed. 

i 

Petition of Trustee. 

Filed October 11, 1927. 

7 I 


To Ralph i). Quinter, Esquire, 

Referee in Bankruptcy: 

The petition of Leon Bobbin respectfully shows as fol¬ 
lows : 

1. That he is the trustee herein duly qualified am} acting. 

2. Petitioner respectfully represents that he hab exam¬ 
ined the bankrupt and other witnesses in this proceeding 
and thorouu’hlv investigated the books and records of the 

bankrupt turned over to him and the circumstances 
6 connected with this bankruptcy. 

3. Petitioner alleges, upon information anjd belief 
and therefore avers, that Harry A. Bramow the said bank¬ 
rupt has in his possession or under his control Forty-four 
Thousand, Six Hundred Two Dollars and Twenty Cents 
($44,602.20) and that the said bankrupt is fraudulently con¬ 
cealing same from your petitioner as trustee. 

4. That the sources of petitioner’s knowledge and the 
grounds of his belief are as follows: The petition i|n bank¬ 
ruptcy herein was filed on 13 July, 1927 and the bankrupt 
was adjudicated on 26 July, 1927. The bankrupt Received 
money as follows: 
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1927. 

March 8. 


$ 2,000 


March 12. 31,240 10 


March 12. 3.912 10 


13,000 00 


Withdrawn from District National 
Bank. 

Received in cash through Columbia 

V 

Title Company. 

Received in cash from Real Instate 
M ortgage (^ompany. 

Received in cash from end of 
March 1927 to end of May 1927 
from Harrv Birnbanm. 


$52,152 20 Total received in cash by bankrupt 

since March 8, 1927. 

The bankrupt attempts to account for said moneys as fol¬ 
lows : 


1927. 

March 14. 4.000 00 Paid to Jerry Maiotica. No receipt 

or evidence of indebtedness of¬ 
fered or surrendered. Payment 
denied by Maiotica. 

March 14. 300 00 Paid to Sol Ackerman and Ben 

Munitz. No receipt or evidence 
of indebtedness offered or sur¬ 
rendered. Pavment denied bv 

• • 

Munitz and Ackerman. 

March 15. 25,000 00 Alleged to have been paid to one 

Harry Birnbanm, a personal 
friend in Detroit. No receipt re¬ 
ceived. No evidence of indebt¬ 
edness offered or surrendered. 

May 5, 3,000 00 Bankrupt states he paid this to one 

Bent ini. Testimonv indicates 
that money was put up by Jerry 
Maotica. 

April 29. 3.500 00 Paid to three trustees appointed 

prior to bankruptcy. 

1,250 00 Paid to Federal Heating* Company 

7 sometime after March 1927. 

2,700.100 Alleged to have been paid to Jerry 

Maiotica sometime after March 
1927. Denied by Maiotica. No 
receipt or evidence of indebted¬ 
ness offered or surrendered. 
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1927. 

April 29. 200 00 Alleged to have been pail to Ben 

Munitz sometime after March 

1927. Denied bv Munitd. No re- 

%> 

ceipt. 

100 00 Alleged to have been paid to Sol 
Ackerman sometime after March 
1927. Denied by Ackerman. No 
receipt. 

167 00 Alleged to have been paid to Hes- 
sick Coal Company sometime 
after March 1927. 

1,350 00 Paid to Louis Ottenberg, Attorney, 

sometime after March 1927. 
1,283 00 Accounted for by bankrupt as liv¬ 
ing expenses after Maxell 1927. 


$42,850 00 Most attempted to be accounted 

for by bankrupt. 

9,302 20 Bankrupt does not attempt to ac¬ 
count for. 

35.300 00 Alleged to have been paid out by 

bankrupt for which he holds no 
receipt. 

I 

— 

$44,602.20 

5. No previous application has been made for an order 
herein. 

Wherefore your petitioner prays for an order greeting 
the bankrupt to turn over and deliver forthwith) to your 
petitioner, $44,602.20, representing moneys concealed by 
the bankrupt from your petitioner as trustee, or not reason¬ 
ably accounted for, and for such other and furthjer relief 
as may be just and proper. 

LEOX ROBBljST, 

Trustee. 


District of Columbia, ss: \ 

I, Leon Bobbin, on oath say that I have read the fore¬ 
going petition by me subscribed and know the contents 
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thereof, that the matters and things therein set forth 
8 of my personal knowledge are true, and those set 
forth upon information and belief, l believe to be 

true. 

LEOX BOBBIN. 


Subscribed and sworn to before me this lltli day of Oc¬ 
tober, 1927. 

BALPH 1). QUIXTEB, 

Referee in Bankruptcy. 


Rule to Bhoic Cause. 


Filed October 11, 1927. 

jVi 3* 


Upon consideration of the petition of Leon Bobbin, Trus¬ 
tee in Bankruptcy in this cause, charging that the bankrupt 
conceals monevs from his estate, it is bv the Court this lltli 

v 7 % 

day of October, 1927, ordered that Harry A. Bramow show 
cause to this Court, on the 24th day of October, 1927, at 
10:30 A. M., why he should not be ordered to surrender to 
Leon Bobbin, Trustee in Bankruptcy, the moneys alleged to 
be concealed by him or under his control, or such moneys 
as he has not reasonably accounted for, provided a copy of 
this rule be served upon the said Harry A. Bramow on or 
before the lltli day of October, 1927. 

Bv the Court. 

i BALPH D. QUIXTEB, 

i Referee in Bankruptcy. 

Answer of Harry A. Bramoic to Petition of Leon Robbin. 

Filed November 3, 1927. 


* 


Respectfully shows to this Honorable Court: 

1. He admits the allegations of paragraph 1 of said 
petition. 

9 2. He admits that the Trustee has examined the 

bankrupt and other witnesses, but has no knowledge 
of any investigations made by said Trustee, and being with- 
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out knowledge thereof, can neither admit nor jleny the 


same. 


3. lie denies that he lias in his possession, or lender his 
control the sum of $44,602.20, or any other sum, olr that he 
is fraudulently concealing the same 4 from the saidj Trustee 
in Bankruptcy. He denies that he has any money or prop¬ 
erty in his possession, or that lie is in a position to deliver 

anv sum whatsoever to the Trustee in Bankruptcy. He 
* 

denies that he has concealed or attempted to conjceal any 
of his property for the purpose of hindering, deleaving or 
defrauding his creditors. 

Further answering said paragraph 3, this respondent 
says that in the early part of March, 1927, when hej realized 
his financial condition, he caused his counsel to cal) a meet¬ 
ing of creditors, this respondent then and there! offering 
to turn over and deliver to Trustees, selected bv said credi- 
tors, all of his assets. 'That on, to wit, the 25tlji day of 
March, 1927, at a meeting of said creditors of this respond¬ 
ent, the creditors did so appoint three trustees, to whom this 
respondent turned over and delivered all of his assets. 
That the said trustees thereafter did administer tile affairs 
of this respondent, and were in the process of administer¬ 
ing his estate for the benefit of creditors of this respond¬ 
ent, when certain of said creditors, on, to wit, the 13th day 
of July, 1927, filed the above-entitled proceeding in in¬ 
voluntary bankruptcy. That this respondent is informed 
and believes, and therefore avers the fact to he, that the 
said trustees relinquished to the said Leon Bobbin, Trustee 
in Bankruptcy, anv right, title and interest which tliev, the 
said trustees for the benefit of creditors, had in the assets 
of this respondent. 

10 4. This respondent admits that the petition in 

bankruptcy herein filed against him, which was an 
involuntary petition, was filed on, to wit, the 13th day of 
July, 1927, and that he was adjudged a bankrupt oiii, to wit, 
the 26th day of July, 1927, and respondent says that there¬ 
after he attended each and every meeting in this ejause be¬ 
fore the Referee in Bankruptcy, and respondent, to the 
best of his knowledge and ability answered the questions 
propounded to him by those persons who undertook to 

2—5028a i 
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examine liim. This respondent denies that he received to 
his own use and benefit the sum of $2,000 on, to wit, the 
8th day of March, 1027, as alleged in the petition tiled 
herein, but says that tlu* cheek-book showing a check cover¬ 
ing* said withdrawal (said check-book having been turned 
over to the Trustee in Bankruptcy by this respondent) in¬ 
dicates that the said check was drawn “on account." That 
this respondent says that to the best of his knowledge, in¬ 
formation and belief, the proceeds of said check of $2,000 
were in fact used by him for payment on account of his 
obligations then due. 

He admits that on or about the 12th day of March, 1927, 
he received from the Biggs National Bank, on a check of 
the Columbia Title Insurance Company, the sum of $31,- 
240.10, and also tlie sum of $.">,912.10 on a check of the Real 
Estate Mortgage and Cuaranty Company. lie admits that 
within four months prior to his adjudication in bankruptcy, 
he received from Frank Birnbaum of Detroit, Michigan, the 
sum of $13,000. 

Further answering said paragraph 4, this respondent says 
that since tlie first day of March, 1927, he has made the fol¬ 
lowing payments: To .Jerry Maiatico, the sum of $4,000, 
and also the sum of $2,700: to Sol Ackerman, the sum 
11 of $200 on one occasion, and the sum of $100 on 
another occasion: to Ben Munilz, the sum of $100 on 
one occasion, and it he sum of $200 on another occasion; to 
Frank Birnbaum of Detroit, Michigan, the sum of $25,000 
on or about the loth day of March, 1927: that on, to wit, 
the 5th day of May, 1927, he paid to one D. Lentini, the 
sum of $3,000: that on. to wit, the 29th day of April, 1927, 
he paid $3,500 to the trustees for the benefit of creditors 
aforesaid: that lie also paid $1,250 to the Federal Heating 
Company: $107.50 to TIessick Coal Company; and $1,350 
to Louis Ottenberg, his attorney. That the gross amount 
received by him as aforesaid was $52,152.20, and that he 
paid out as aforesaid the sum of $43,507.50. 

Further answering said paragraph 4, this respondent 
says that in the early part of March. 1927, he was in ill 
health produced by worry over his financial affairs, and 
from infected gums and teeth, and was also suffering from 
neuritis. That at that time this respondent left the City 
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of Washington and traveled extensively, although \\e avers 
the fact to be that he has now no clear and definite informa¬ 
tion or knowledge as to his exact itinerary, or the expense 
involved, although he is informed and believes, and there¬ 
fore avers that a considerable sum of money was expended 
bv him in the manner aforesaid. 

Further answering said paragraph 4, this respondent 
says that he is the support of a wife and three smjall chil¬ 
dren, and without being able to state with definiteness and 
certitude the sum or sums expended by him in the sup¬ 
port of his family, he is informed and believes, and there¬ 
fore avers that a considerable sum of money was spent by 
him in that connection. 

Further answering said paragraph 4, this respondent 
says that on the date of his adjudication in bankruptcy, 
to wit, the 2(>th day of July, 1927, he was notj in pos- 
12 session, directlv or indirectlv, or in anv manner 
whatsoever, of any moneys or property whatsoever, 
other than those mentioned in the schedule filed bv him in 
this cause, and that each and every asset of this respondent 
has been fullv, whollv and entirelv surrendered and de- 
livered to the said Leon Bobbin, Trustee in Bankruptcy in 
the above-entitled cause. This respondent further savs 
that he has never at any time placed any money, fluids or 
assets out of his possession or control with an ihtent to 
hinder, delay or defraud Ins creditors, and morel partic¬ 
ularly the Trustee in Bankruptcy in this cause, and that at 
the time of his adjudication as aforesaid, and at tie pres¬ 
ent time, he is wholly and entirely without funds ojr assets 
to deliver or surrender to the Trustee in Bankruptcy. 

5. This respondent admits the allegations of paragraph 
5 of this petition. * j 

Further answering this petition, this respondent denies 
that the said Leon Bobbin as Trustee in Bankruptcy as 
aforesaid is as a matter of law, or as a matter of fact, en¬ 
titled to an order directing this respondent to tujrn over 
and deliver to the said Trustee the sum of $44,6C|2.20, or 
any other sum, and respondent further denies that| he has 
at any time concealed any assets from the said Trustee 
in Bankruptcy, or that he has not reasonably accounted for 
all moneys and assets received by him, or in his possession, 
'within four months of the date of the filing of the petition 
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in bankruptcy herein, and ho further denies that the said 
Trustee in Bankruptcy is entitled to relief in the premises. 

Wherefore, having fullv answered the said peti- 
13 tion of said Leon Bobbin. Trustee in Bankruptcy 
as aforesaid, and the rule to show cause issued 
thereon, this respondent prays that the said petition may 
be dismissed and the rule to show cause discharged. 

HARRY A. HR A MOW, 
i Bankrupt. 

District of Columbia. 

I do solemnly swear that 1 have read the foregoing and 
annexed answer by me subscribed and know tin* contents 
thereof: that the statements of fact therein made as upon 
personal knowledge are true: and those made as upon in¬ 
formation and belief, I believe to be true. 

HARRY A. BRAMOW. 

Subscribed and sworn to before me this 2nd day of No¬ 
vember, 1927. 

[seal.] MARTHA F. FAXSLER, 

i X of art/ Public, D. C. 

LOUTS OTTEXBERG, 

E. IITLTOX JACKSON, 

Attorneys for Bank) apt. 

Turnover Order , <£e. 

Filed July 3, 1928. 


* 


Leon Robbin. the, Trustee herein, having filed a petition 
on the 11th day of October, 1927, to compel Harry A. 
Bramow, the above named bankrupt, to turn over to his 
said Trustee, tin* sum of $44,(>02.00, belonging to his estate, 
alleged to be in the possession and control of said bankrupt, 
and fraudulently concealed by him from his said Trustee, 
and the said ITarrv A. Bramow having hied his veri- 
14 tied answer thereto, and the matter having been dtilv 
heard and testimony taken, and the referee having 
reached a conclusion, 

Now, upon consideration of said petition, answer and tes¬ 
timony taken thereon, it is by me, as Referee in Bankruptcy 
herein, this 3d day of July, 1928, 
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Ordered that as 1o the sum of Twenty-five Thousand 
($25,000.00) Dollars alleged by said bankrupt to liaye been 
paid to one Birnbaum, and as to the sum of Four Thousand 
($4,000.00) Dollars alleged by said bankrupt to hare been 
paid to one Maiatico, the prayer of said Trustee's ] >et it ion 
herein be and the same is lierebv "ranted. 

And it is further ordered that the said Harry A. Bra- 
mow, bankrupt herein, pay over to the said Leon Bobbin 
as Trustee in Bankruptcy herein, on or before the 13th day 
of July, 1028, the aforesaid sums aggregating Twei ty-nine 
Thousand ($20,000) Dollars belonging to the estate!of said 
bankru])t and found to be in the possession of saijl bank¬ 
rupt or under his control. And it is further ordered that 
as to each and every of the remaining 1 items claifned by 
the petition of said Trustee to be in the possession or under 
the control of said bankrupt, and belonging to bis said 
estate in bankruptcy, the petition of said Trustee be and 
the same is lierebv dismissed. 

RALPH D. QUIXTEEt, 
Referee in Bankruptcy. 

To so much of the foregoing order as grants the! prayer 
of the Trustee in Bankruptcy herein and concerning the 
sums mentioned therein aggregating Twenty-nine Thousand 
($29,000.00) Dollars, and to so much of said order 
15 as directs the said Harry A. Bramow, bankrupt, to 
pay over to said Trustee in said Bankruptcy the 
aforesaid sums aggregating Twenty-nine Thousand ($29,- 
000.) Dollars, the said bankrupt dulv notes his exception. 

RALPH D. QU INTER, 
Referee in Bankruptcy. 


Petition to Rerieic . 


Filed July 16, 1928. 

& ft # ft # 

To the Honorable Ralph D. Quinter, 

Referee in Bankruptcy: 

The Petition of Harry A. Bramow respectfully shows: 

1. That he is the bankrupt named in the above (entitled 
cause. 
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2. That subsequent to the adjnd.cation in bankruptcy ot 
this petitioner, upon an involuntary petition, lie presented 
himself for a general examination, and was thereupon ex¬ 
amined by the Trustee in Bankruptcy and others, but upon 
said general examination counsel for this petitioner was 
denied the right and privilege of objecting to inadmissible 
evidence and. examination, to except to erroneous rulings 
and to cross-examine the* bankrupt so as to elicit the whole 
truth regarding subjects of the examination. 

3. That thereafter, and at the conclusion of said general 
examination of the bankrupt, and on, to wit, the 11th day 
of October, 1927, Leon Bobbin, Ksq., Trustee in Bankruptcy 
for Harry A. Bramow, Bankrupt, tiled his petition in this 
cause praying for mn order directing the* bankrupt to turn¬ 
over and deliver forthwith to said Trustee a large sum of 
monev. to wit, $44,002.2<k which said Trustee alleged was 
concealed by said Bankrupt, or not reasonably accounted 

for. To said petition said bankrupt filed his answer, 
16 and thereupon the cause was set down before the 

Honorable Ralph 1>. (Juinter, Referee in Bankruptcy, 
upon the issues thus made. 

4. That in said turnover proceedings the said Referee 
admitted and received as evidence certain parts of the 
transcript of the testimony given by the bankrupt upon his 
said general examination, to the admission of which said 
evidence in said tuirnover proceedings this petitioner, by 
Ids counsel, then and there duly objected and excepted, and 
thereafter tiled a motion to strike out the evidence so offered 
and received, but which said motion was by said Referee 
over-ruled, to which exception was duly taken. 

5. That at the conclusion of the hearing in said turnover 
proceedings, the said Referee made certain findings of fact, 
among them being the linding that the said bankrupt had 
not accounted for $4,000 alleged to have been paid by the 
bankrupt to one Maiatico, and that said sum of $4,000 was 
in the bankrupt's possession, or under his control on the 
lltli day of October, 1927, and should be paid to the said 
Trustee in Bankruptcy herein; and further that said Ref¬ 
eree made a linding that said bankrupt had not accounted 
for the sum of $25*000 alleged to have been paid by said 
bankrupt to one Birnbaum, and that said sum of $25,000 
was in the bankrupt's possession or under his control on 
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the 11th day of October, 1927, and should be pajd to said 
Trustee in Bankruptcy herein. 

(>. That thereupon, on, to wit, the Md day of J|uly, 1928, 
said Referee entered an order in said turnover proceedings, 
a. copy of which said order being hereto annexed, in and 
by which said order the said bankrupt was ordered and 
directed to pay over to said Trustee in Bankruptcy the 
aforesaid sums of .84,000 and .827,000 respectively. 
17 To the passage and entry of said order this peti¬ 
tioner, by his counsel, duly noted an objection. That 
the said order was and is erroneous for the following rea¬ 
sons : 

A. That there was insufficient evidence offered bv said 
Trustee and received by said Beferee in said turnover pro¬ 
ceedings to justify the findings and order of said Beferee. 

B. That the said Trustee in Bankruptcy failed 1o sustain 
the burden of proof on said items of .827,000 and $4,000 
respectively, mentioned in said order. 

C. That no competent evidence was introduce<|l by said 
Trustee to sustain said (hidings and order. 

1). That the said Beferee erred in receiving and admit¬ 
ting certain parts of the transcript of the testimony of said 
bankrupt given in his general examination, said |bankrupt 
having been at all times personally present during!the hear¬ 
ings in said turnover proceedings. 

E. That the said Beferee erred in receiving and admit¬ 
ting the said transcript of the testimony of the bankrupt 
given in said general examination when said Beferee, in 
said general examination, had denied to counsel for said 
bankrupt the right to object to inadmissible evidence and 
examination, to except to erroneous rulings madp by said 
Referee in said general examination, and had denied to said 
counsel for said bankrupt the right to cross-examine the 
bankrupt. 

F. That the said Beferee erred in the admission and ex¬ 
clusion of testimony. 

G. That the said Trustee in Bankruptcy, having differed in 
evidence the testimony of said bankrupt touching and con¬ 
cerning his payment of $25,000 to said Birnbaumj, and the 
payment of $4,000 to said Maiatico, was in law bound by 
said testimony, and said evidence could not thereafter be 
disregarded bv said Referee in arriving at his findings, and 
in the making of said order. 


in 
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18 II. That the said Referee disregarded undisputed 
and uncontroverted testimony offered, and received 
by him, in said turnover proceedings. 

I. That the said Referee failed to give due weight and 
consideration to uncontroverted and undisputed testimony 
offered, and received by him, in said turnover proceedings. 

J. That tin* conclusions of said Referee based u])on un- 
disputed testimony relating to said ]>ayments of $25,000 
and $4,000 res|)ectively, were erroneous. 

K. That the said Referee erred in over-ruling the motion 
made by said bankrupt's counsel to strike out certain speci¬ 
fied and enumerated portions of the evidence offered by 
said Trustee and received by said Referee in said turnover 
proceedings. 

L. That the said Referee erred in over-ruling the motion 
made by bankrupt's counsel to dismiss the Trustee's peti¬ 
tion. 

M. And for other reasons apparent on the face of the 
record. 

Wherefore your petitioner, feeling aggrieved because of 
said order, prays that the same may be reviewed as pro¬ 
vided in the Bankruptcy Act of 1898 as amended, and (len- 
eral Order XXVII. 

HARRY A. BRAMOW, 

Petitioner. 

District of Columbia, »•; 

I do solemnlv swear that I have read the foregoing and 
annexed Petition by me subscribed and know the contents 
thereof: that the statements of fact therein made as upon 
personal knowledge are true and those made as upon in¬ 
formation and belief, 1 believe to be true. 

HARRY A. BRAMOW, 

Petitioner. 


19 Subscribed and sworn to before me this 12th day 
of Julv, 1928. 

[seal.] ! PILL A BECKER, 

Notary Public , I). C. 

LOUIS OTTENBERG, 

E. HILTOX JACKSON, 

Attorneys for Petitioner. 
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Certificate on Review. 
Filed January 22, 1929. 


* 




* 


* 


To the Supreme Court ot* the District of Columbia,! holding 

a Bankruptcy Court: 

I, Ralph 1). ( t )uin1er, Referee in Bankruptcy, t^ whom 
was referred the above-entitled matter, do herebv certifv: 

% V 

That in the course of such ])roceedings, the Trustee in 
Bankruptcy tiled a petition for a turnover order on the 
bankrupt on which a rule to show cause was issued. The 
bankrupt tiled an answer. Thereupon, after due shearing 
and argument, the referee passed an order directing the 
bankrupt to pay to the Trustee the sum of $29,000.(1)0. The 
bankrupt feeling aggrieved thereat, tiled a petijion for 
review. 

Certain creditors of the bankrupt tiled their petition in 
bankruptcy on the loth day of July, 1927, and the adjudi¬ 
cation followed on duly 26, 1927. Thereafter upon due no¬ 
tice, the first meeting of creditors was held on Augiist 2nd, 
1927, and the general examination of the bankrupt under 
section 21-A of the act was commenced and lasted through 
various adjourned meetings until October lltli, 1927. On 
this latter date the trustee duly elected and qualified in 
these proceedings tiled his petition asking for an 
20 order directing the bankrupt to turn over and forth¬ 
with deliver to the said trustee the sum |of $44,- 
602.20, which is the subject of the present proceedings. 

The petition of the trustee after purely formal! allega¬ 
tions avers upon information and belief that the bankrupt 
has in his possession or under his control the sum |of $44,- 
602.20, and that the said bankrupt is fraudulently Conceal¬ 
ing the same from the petitioner as trustee. The petition 
goes on to charge the bankrupt with the receipt ot money 
as follows: 

1927. 

March 8th. $2,000 'Withdrawal from the District Na¬ 
tional Bank; 


3—5028a 


IS 
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March 12th. 
March 12th. 


31,240.10 

i 

5,912.10 

13,000.00 


Received in cash through the Co¬ 
lumbia Title Company; 
Received in cash from the Real 
Kstatc Mortgage Company; 
Received in cash from the end of 
March, 1927 to the end of May, 
11)27 from Harry Birnbaum, 


making a total of $52,152.20, received in cash by the bank¬ 
rupt since March 8th. 192<. There follows a list ot the 
bankrupt’s alleged payments with the names of the alleged 
recipients together with a short resume of the evidence 
introduced at the general examination, by which the bank¬ 
rupt attempted to support these allegations. The peti¬ 
tioner then prays* for an order directing the bankrupt to 
turn over to him the sum of $44,(>02.20, a sum arrived at 
by deducting payments coneeded by the trustee to have 
been made from the total amount received by the bankrupt 
from March Sth, 11)27. 

In reply to the above petition and rule to show cause, 
the bankrupt tiled his answer under oath on November 2nd, 
11)27. He admits therein tin* formal allegations of the trus¬ 
tee's petition, and after making a general denial 
21 that he has in his possession or under his control 
the sum of 844,(502.20 or any other sum, or that he 
is fraudulently concealing the same from the said trustee, 
in paragraph number four of said answer lie specifically 
denies that the two thousand dollars alleged bv the trustee 

to have been received bv him from the District National 

* 

Bank was received for his own individual use, and avers 
that the proceeds of said check of two thousand dollars 
were used by him for payment on account of his obliga¬ 
tions then duo. He admits the receipt of a check from the 
Columbia Title Insurance Company in the sum of $31,- 
240.10, and the sum of $5,912.10 on a check of the Real 
Instate Mortgage and Guaranty Company. He further ad¬ 
mits that within four months prior to his adjudication in 
bankruptcy he received from Frank Birnbaum the sum of 
$13,000.00. He avijTs that since the first day of March, 1927, 
he has paid to one Jerry Maiatico the sum of $6,700.00 in 
items of four thousand dollars and twenty-seven hundred 
dollars: to Sol Ackerman the sum of three hundred dollars 
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in items*of two hundred dollars on one occasion (and one 
hundred dollars on another occasion; to Ben Mvjnitz the 
sum of one hundred dollars on one occasion and [the sum 
of two hundred dollars on another occasion: to Frank Birn- 
baum the sum of twenty-live thousand dollars on or about 
the loth day of March, 1927; to one Lentini thej sum of 
three thousand dollars on the 5th dav of Mav, 1927, and 
further payments in the sum of seventy-five hundred and 
fifty dollars to various creditors, which the trustee con¬ 
cedes and which are accordingly not involved in this pro¬ 
ceeding. 

Tt will be seen that the gross amount received by fiim and 
so admitted in his answer is $52,152.20; that tliej trustee 
concedes $7,550.00, leaving- a balance of $44,602.20 to 
22 be accounted for. Of this amount the bankrupt at¬ 
tempts to account for $05,200.00 by specific payments, 
$2,000.00 as having been paid out on obligations then due, 
and the balance of $7,002.20 as having been spent in travel¬ 
ling and living expenses. 

Upon the issues formed by the petition and answer, the 
substance of which is set out above, testimony wajs heard 
before the referee beginning on the 7th day of November, 
1927, and at various hearings until April 19th, 1928, when 
the case was closed and submitted. At the commencement 
of the testimony, the reporter who made the stenographic- 
record of the examination of the bankrupt under section 
21-A, was subpoenaed, and it was stipulated that such por¬ 
tions of such examination as the trustee desired toioffer in 
evidence, as the bankrupt's admission against Interest, 
should be read into the record by the trustee, subject to such 
objections as were available to the bankrupt, except as to 
the accuracy of the record. Counsel for the bankrupt at 
the close of the trustee's ease moved to strike oujt desig¬ 
nated portions of the transcript so introduced by the trus¬ 
tee (T. O. Rec. pp. 7G-77), on the ground that the evidence 
elicited through the examination under 21-A could not be 
transported bodily and offered as such in what tljev con¬ 
sidered the independent proceeding for a turnovej* order. 
In so far as said proffered testimony embodied tli|e asser¬ 
tions of witnesses other than the bankrupt, and iij so far 
as it covered dicta by counsel and the referee, tjiat was 
•otherwise irrelevant to the issues formed upon the ]j)roceed- 
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ing for the turnover order, the referee granted this motion, 
hut overruled it in respect to relevant statements of tlie 
bankrupt during his examination, which were permitted to 
come in. 

There is abundant authority to the effect that the 
2d testimony of a bankrupt upon his general examina¬ 
tion under Section 21-A is admissible evidence as an 
admission, in any proceeding against the particular party 
so previously testifying. 

Remington on Bankruptcy, dd Ed., section 2005. 

“Thus a party's iown testimony taken on general exami¬ 
nation. whether reduced to writing or verbally testified to, 
is admissible (but admissible only) in proceedings directed 
against the particular bankrupt or witness who has given 
the testimony and against whom relief is sought." 
Remington, dd Ed., section 2408. 

“Their testimony (i. e. the bankrupt's) taken under sec¬ 
tion 7 or 21—they having the right under the act to have the 
assistance of counsel, at the expense of the estate, if neces¬ 
sary: and an opportunity for cross-examination—was 
clearly admissible in any proceedings against them other 
than criminal, as admissions against themselves.” 

In re Alphin and Lake Cotton Co.. 12 A. B. R., 653- 
131 Fed., 8f24: affirmed in 104-134, Fed. 477. 

“This certificate presents the question, how far the testi¬ 
mony of the bankrupt and other witnesses, taken at the 
meeting of creditors that are called for the general purpose 
of inquiring into the bankrupt's affairs, is admissible after¬ 
wards in a proceeding to compel him to pay over money 
alleged to be still in his hands. The referee admitted the 
stenographic notes of the bankrupt's own testimony, but 
excluded the testimony of other witnesses, and it is these 
rulings that are brought up for review * * * The 
other cases already cited show, T think, that the weight of 
authority is in favor of the referee's ruling, and I shall fol¬ 
low them without further discussion." 

In re Wiessen Bros., 14 A. B. R., 347-135 Fed. 442. 


“One of the contentions pressed upon this court by the 
counsel for the bankrupt was that the testimony of the bank- 
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rupt taken at his examination at the creditor's meeting and 
before the filing of tlie petition of the trustees had been 
used against him. llad such evidence been that of any per¬ 
son other than himself, his objection might have b^en well 
taken. He would have been entitled to know |hat the 
24 issues made by the petition and his answer were to 
be litigated, and that the evidence of the witnpss was 
to be used in such litigation so that he could havp cross- 
examined if lie had been so advised. Obviouslv, hbwever, 
there is no such reason for holding inadmissible \jvhat he 
himself swore, or for that matter, said either before pr after 
the filing of the trustees’ petition. As an admission of a 
party to the cause it was receivable in evidence jagainst 
him.' ’ 

In re Kirsner v. Taliaferro, 29 A. B. R., 832, 842; 202 
Fed. 51. 


“The answer to the petition (petition to revise )j denies 
that the referee refused to permit the counsel for tile bank¬ 
rupt to cross-examine him on his general examination at 
the meeting of creditors, but even if the referee had made 
such a denial it would not have disqualified his testimony 
on that examination as evidence against him, altlio |t would 
have undoubtedly much weakened its force. A bankrupt 
without question had the right on his general examination 
at the first meeting of the creditors, or at any other exami¬ 
nation to the attendance and services of counsel to object 
to inadmissible evidence and examination, to except to er¬ 
roneous rulings and to cross-examine the bankrupt as to 
elicit the whole truth regarding the subjects of the examina¬ 
tion by means of the bankrupt’s correction of mistakes in 
and explanations of his earlier testimony. A timid, thought¬ 
less, or ignorant debtor may not be letfd on by a quick, 
trained examiner to make mistaken admissions and to tell 
half truths and then denied the opportunity to correct or 
explain his testimony in answer to questions by Jus own 
counsel. However, there was no error in the admission of 
his general examination in this case because there wjas com¬ 
petent evidence against the bankrupt as an admission 
against interest, although he was denied cross-examina¬ 


tion. 


Good v. Kane, 32 A. B. R., 19, 20; 211 Fed. 9p0. 


oo 
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See also, in re Mellon, 3 A. B. R. 33(3, 97 Fed. 33(3; Dow, 
5, A. B. R., 400: 103, Fed. 889; Gaylord, 7 A. B. R. I. 112 
Fed. (3(38: Willcox, (1 A. B. R., 3(3(3* 109 Fed. 63S; Todd v. 
Bradley, 4 A. B. R.. X. S. (3(3. 71. 99 Conn. 307. 

Counsel l‘or tin' bankrupt further, at the close of the trus¬ 
tee's cast' moved to dismiss the petition and discharge 
35 the rule thereon, on the ground that, assuming as 
competent the evidence sought to he introduced by 
the trustee, he had nevertheless failed to discharge the bur¬ 
den of proof required by him (T. (). Rec*. p. 85). Over the 
bankrupt's objection and exception this motion was denied. 
Testimony was them offered on behalf of the bankrupt and 
the case submitted. The bankrupt did not take the witness 
stand on tin* turnover proceeding. 

The burden of proof is upon the petitioning trustee, as 
part of his case, tp establish the bankrupt's receipt of 
money or property and to show that the same remains in 
his possession and control and properly belongs to the es¬ 
tate, in process of administration. While the' weight of 
authority is to the effect that the date upon which the pos¬ 
session or control of the bankrupt must be proved is that 
of the tiling of the bankruptcy petition (Remington. 3d Ivl., 
section 341S. and cases cited in note 1(3 thereunder), yet it 
is believed the bettyr rule would require proof as of the 
date of the tiling of the summary petition itself (in re 
Rosser, 4 A. B. R. 153: 101 Fed. 5(33; in re Purvine, 3 
A. B. R. 787: 9(3 Fet t l. 193), and there are a few cases re¬ 
quiring a hading of possession at the time of the hearing 
itself oi* tin* making of the order to surrender. (See lien- 
kin v. Fottsek, 40 A. B. R. 701 ; 34(3 Fed. 285.) 

As to the degree of proof which the petitioning trustee 
must satisfy, a great .deal of confusion has resulted among 
the decisions from a failure to understand the nature of 
the summary proceeding and a frequent neglect by the 
courts to differentiate between the summary order and the 
contempt proceeding based thereon. The former is not 
in any sense a criminal or even a quasi-criminal proceed¬ 
ing. 

26 The fact that disobedience of the summary order 

resulting therefrom may be punished by imprison¬ 
ment, makes neither the turnover proceeding (see Alphin 
Lake Cotton Co., 14 A. B. R., 194, 134 Fed. 477) nor the 
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subsequent contempt (see Gompers v. Buck Stive and 
Range Co., 221 U. S. 418, at 442) proceeding thereoji, crimi¬ 
nal in its effect or nature. 

On principle then, as well as according to a respectable 
and increasing degree of authority, the trustee should be 
required to establish his case for a turnover order accord¬ 
ing to the usual rule in ordinary civil cases, namely by a 
preponderance of evidence. 

In the first circuit the above rule was established as 
early as 190(5 in the leading case of in re Colo, 1(5 A. B. R. 
302, 144 Fed. 392, in which the court upon a petition for a 
review of a turnover order declared: 

“The issue whether an order should run against a bank¬ 
rupt, requiring the bankrupt to make* payment to i he trus¬ 
tee, is purely of a civil character: and therefore t lint part 
of the order before 1 us which directed payment ma\ be sup¬ 
ported by a mere preponderance* of evidence, presump¬ 
tions, or inferences.” j 

1 

The second circuit also adopts this view in the) case of 
In re Plaza Shoe Company, 8 A. B. R., X. S. (58(5 :j lb Fed. 
second series, 278, decided in 192(5: 

“The only question of law raised by the present record 
is as to what should be the rule of proof on pel lions to 
compel a bankrupt or its officer to surrender property of 
the estate. We adopt the ruling in Free. v. Shiapiro, b 
A. B. R. X. S. 728, 5 Fed. 2d series 578. * *j » Wo 
know of no case which has held that the summary proceed¬ 
ing is not civil in all its incidents.” 

Free. v. Shapiro, supra, establishes the rule for the 
fourth circuit. This case was decided in 192b. The court 
declares itself as follows: 

“There is some conflict in the authorities as will 
27 appear from the review of them in b Remington on 
Bankruptcy, (third edition), section 241l[ and 7 
Remington, section 3411, 3412. We think the true |ule sup¬ 
ported by reason and the better authority is that in a pro¬ 
ceeding looking to the recovery of assets which should have 
been turned over to the trustee, by the bankrupt, the' 
creditors and trustee have the burden of proving jthat the 
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bankrupt has withheld assets, by I lie clear preponderance 

of the testimony but not bevond a reasonable doubt. Xo 

• • 

greater degree of proof is required in other similar pro¬ 
ceedings even necessarily involving intentional fraud. Rea 
v. Missouri: (14 U. 8., 532: note 38 L. It. A. (X. S.) p. 136, 
27 C. J. 62. Xo sound reason can be given for making an 
exception against creditors in a proceeding of this sort in 
the bankruptcy court. To impose on creditors in a pro¬ 
ceeding of ibis kind the exceptional burden of proof beyond 
reasonable doubt of the charge against the bankrupt of 
withholding assets would facilitate and encourage fraudu¬ 
lent bankruptcies already so prevalent.*' 

The fourth circuit again follows this rule in Lyons Mill¬ 
ing Company v. Crain Products Company, 9 A. B. li. X. 8. 
4 i . 

In re Hoffman, 9 A. B. R. X. S. 47)7). 17 Federal, second 
series, 927>, decided; in March 1927, the 7th circuit also falls 
into line. In that case the court said: 

“While there are cases holding to the contrary, the weight 
of authority repudiates the test which the District Judge 
applied in this case viz., proof beyond a reasonable doubt 
(citing eases). We see no good reason why the rule cover¬ 
ing the quantum of proof necessary to convict in criminal 
cases should be extended to this or any other civil proceed- 

• J 1 

mg. 

The eighth circuit while not definitely committing itself 
to the rule, rather indicates that it looks upon it with favor 
in matter of Waltj 9 A. B. R. X. 8. 27>6; 17 Fed. second 
series 7)88, handed down in 1927, where the court savs: 

“It is difficult to determine what quantum of proof is 
necessary to justify a turnoyer order, and the Circuit Court 
of Appeals of this circuit has apparently been somewhat 
reluctant to lay down any definite rule. It would appear 
from Ilenkin y. Fonsek, 40 A. B. R. 701: 246 Fed. 285, that 
the burden was upon the trustee to establish the fact that 
the bankrupt had money or property belonging to his estate 
in his possession or under his control at the time the turn- 
oyer order was made, by a fair preponderance of evidence. 
In the case of Marvin v. Ellis, S A. B. R. (X. S.) 734; 15 
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of proof 


Fed. second se ries 221, li; * ^notion the quantum 
is left undetermined. At ’.east nothing more Ilian clear 
and convincing evidence B in-.-, ssavy in lids chvim. Hen- 
k, "iipra. 


i: i 


_ c' 


! I I 


For eases ill which ill. varim;- Dis-ridJ Fourts 


have supported the “preponderance rule.** 
the following-: In re Cramer. 22 A. !». IF (>.‘17: 17-1 1- 
In re Dixon, 2d A. B. IF. 4S2: 222 Fed. (124: In re 
2d A. P>. IF, (517: 22d Fed. 42d: fn re Fdia>. 2f» A. 1> 
240 Fed. 44S. 

Also see th.e article by Lee M. Freedman in 22 
Law Review 20. in which tin* authorities to that 
collated and criticized. 

As to all of the items attempted to he aecoitnte 
the bankrupt, the referee found in favor of the 1 
except a 
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(bmney, 
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to the alleged pavmenl of s4,0oo.00 tio .Terrv 


Maiatico and $22,000.00 to Frank Binibaum. 

1. As to Hramov *> alleged ’pa.ymeni of s4.»Hit!.0( 
Maiatico. 

Bramow attom])led. to account for >4,000.00 1>\ 
(K. pp. 188-191) that on morning ot the 14th day o 


to aerrv 




st at mg 
March, 


1027, witliont anvone being present. In* paid to one .Tern 


Maiatico, the sum of 84.000.00 in cash, without 


akin if a 


receipt', in a restaurant at the corner of 11th and! Monroe 
Streets, Northwest : that he had owed Maiatico money from 
the first job that he had ever done: that he and Maiatico 
had always done business on word ot* month: and that they 
never exchanged notes or receipts (IF pp. 272-27(1). 

To rebut this testimony the trustee put on Maiatlico him- 
self at the turnover hearing (T. (). Roc. p. 0(5), and one Ber¬ 
nard J. Smith (T. O. Rec. 27. 2>8. dd, 26), an employee and 
handyman of Maiatico at the time the transaction ii alleged 
to have taken place. Maiatico testified he had beeij present 
at the restaurant at the time in question in the company of 
Smith: that Bramow had come in and that a general 
20 conversation ensued, but that Bramow had hot given 
him then or at any other time thereafter the sum of 
84,000.00 or anv other sum whatever. 

Bernard J. Smith testified that In* was with Maiatico the 
entire day of March 14th: that he was present at tlnp alleged 
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side (K. }). 202 • ho t Bramow) himself having recently pur- 
chas H: s-nr i'r-uni him ( id p. u07). That ho and Bramow 
had played the races at Laurel and Howie very heavily in 
September. 1020 (Id p. 1040 When called upon to name 
some of the bets lie had h"* 1 ( hd p. 104). bankrupt testified 
that he had placed bets on every race: that together their 
losses had been si Or >0.00 < H. p. 100-101), Bramow ds share 
being > 0 . 000 . 00 . which Hirubaum loaned him in September, 
1020. in cash, taking no receipt or note therefor. He 
30 testified (Rl pp. 100-104) that in October 1926, on a 
trip to Xew York, Birnbaum had met him at the rail¬ 
road station and given him an envelope containing another 
$10,000.00. alleged to have been a loan. 

That in November of 102b, he received as a loan an ad¬ 
ditional sh.ooo.oo from Birnbaum: that around New Year’s 
1027. while visiting in Detroit. Birnbaum advanced him 
another $4,000.00 in cash. The total of the sum alleged to 
have been loaned amounts to $24,000.00. the first three pay¬ 
ments of which Bramow testified were largelv to take care 
of gambling losses. Later in his testimonv Bramow de- 
dared (Id p. 204) the Xew York loan had been only $8,- 
000.00. or a little over. The bankrupt further testified (R. 
]). 222) that additional sums aggregating $13,000.00 were 
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borrowed from Birnbaum from the end of March, Rj)27, to 
the end of May, 1927. lie* stated (B. pp. 96-100) that on 
March 12, 1927. he gave Birnbaum $25,000.00 in cash, at his 
(Bramow’s) office on 14th Street: tliat he received no re¬ 
ceipt: that he had no memorandum at all of the indebted¬ 
ness: that there were no witnesses to the payment. 

During the interval between the bankrupt's general ex¬ 
amination of August 12th and August 18th. 1927. the bank¬ 
rupt made a trip to Detroit (id. p. 182) where lie conferred 
with Birnbaum: that Birnbaum told him that he (Bramow) 
had been interviewed by some Department of .Justice 
agents: that he had spoken to them about the matte] 1 : that 
he told the Department of Justice agents that Bramow had 
loaned 1 lie money to tin* bankrupt: and that the bankrupt 
had returned the money to him. As a result of 111 s con¬ 
ference his testimony of the alleged repayment was some¬ 
what changed. He stated (B. pp. 178-179) that lie coffered 
tile $25,000.00 in ('ash to Birnbaum at his office on 
21 March 12, 1927, hut tliat Birnbaum was afraid o take 
it back with him and asked Bramow to bring' it to 
Detroit and that lie did so and gave it to Birnbaum in De¬ 
troit a few days later (R. p. 182-2). I'pon being asked why 
lie did not use his certified check or New York draft (R. p. 
184) the bankrupt replied that he thought it would be easier 
for Birnbaum to use the cash. Bramow testified (R. p. 177) 
that in March of 1927. he had been ill, suffering from pus in 
the jaws, nervousness and loss of weight, and as a result 
had six teeth extracted. 

Birnbaum is not scheduled as creditor of the bankrupt. 
He has filed no proof of claim, althemgh Bramow declares 
he owes him $12,000.00 on the alleged Man s to May bor¬ 
rowing. Birnbaum was not called as a witness, lie was 
not produced by flu* bankrupt to corroborate these alleged 
transactions. Failure to produce important witnesses is 
an indication of falsehood. 

“For my own part it seems that the question of fact 
is quite as important, and tliat it would be dangerous to 
accept such testimony as i> now before the court without 
corroboration, save in exceptional cases. The bankrupt 
who must have known as much about the matter (adverse 
claim of ownership) as his brother was not called aj a wit¬ 
ness: there is not a scrap of written evidence to sfnpport 
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tlio claim, directly or indirectly: it is not even proved that 
the property in dispute ever belonged to the partnership, 
altho tlie merchnnl s who are said to liave sold it t<> tin* 
firm wore easily a**eessjh!o: and, m a word, the whole state¬ 
ment rests absolutely upon the claimant's uncorroborated 
account, to which »t would he almost impossible for the 
trustee to reply/* Jn re Mayer 19, A. !>. R. 480; 156 Fed. 
4.‘>2: 157 Fed. 826. 

See also Moodv v. Cole, 17 A. B. K., 818. S25 : 14S Fed.. 

295. 

the story is on ir> {‘are absurd and improbable. Un¬ 
disputed by atiirmalive testimony, it is unworthy of be¬ 
lief. Fourth of bankruptcy have always looked with justi¬ 
fied suspicion upon the losses of a bankrupt alleged to ho 
due to ymmbliim debts. 

in re Small Shoe Company, 2 A. B. Kb, X. S., (ITS. ] Fed. 
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derived ! rom tin* seeond sale, wiiieli he claims to have 
Turned over to three mythical personages bearing’ the 
names <>i Coldmi, 'balder and Fddie Smith, iiis storv as 
1 ue erst item i> 1 ti;ii lie paid 8.5,000 oi j| to one Samuel 
Levy. He says he tivo Levy a note for this but destroyed 
1 !K ‘ note alter it was -m’/rendered. He testifies that Lew is 
a f ‘ookmaker, *a transient soil of fellow,* 11 1 ; 1 1 he does not 
Know wiiciv he liv.-s, out used to sot* him m Xew Haven, 
and that Levy said, after the loan was repaid tiiat he was 
eonu to 11 a\ <tlie., : tie remaining s2,o*M) '«} the iirst item 
Smal! says he gambled away in Xew Haven in a student's 
room t lie same day tie repaid Levy. IF* can give not hi net 
about the whereabouts either of Fromer or Harry Xobie, 
or other students sut;posed to have been in the yea in e of 
poker. 

The story about Holden, Rudder and Fddie Smith is still 
more illusory, lie claims to have turned over ]>earls and 
safety razors costing 82,5oo to th(*so tlireo to sell and to 
have purchased this merchandise at an unascertainable 
place on the Last Side. 1 iicy are described as individuals 
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hanging around the Hot • A [or. Tie can give no address 
or information about these fa’onions creatures. The onlv 
possible reason even for suspecting the truth of such a 
story is a certain wonder whether a man could make it up. 
However, attempts to account for tlie disappearance of as¬ 
sets in like ways have been too familiar in bankruptcy 
eases to be any ioniser the subject of original invention." 

In re Jacobson and Herman. 2 A. B. R., X. S., S2, 298 
Fed. 542: ! 

“Mis (the bankrupt's) admission that without autihoritv. 


in a secretive manner, and without tlie knowledge 
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1 am confident that the referee was entirely right 


in declining to be bound by it merely because it wai 
fered under oath.'’ 

In re Estcrson, G A. B. K., X. ft.. 270: — Fed. 


s prof- 


m—. 

for his 
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age bv 


In this case the bankrupt attempted to account 
shortage b\ evidence that lie had lost betwe< 

000 and 840,000 throwing dice and playing sljud and 
draw poKer with umdentiued persons. Mio court 
in rejecting the credibility of this testimony went oven so 
far as to declare: 

“'i'lie moment he sought to account for the shoi 

gross falsehoods, at that moment his testimouv became 

. . \ [ 

wholly unreliable and any duly which might have in n upon 
the trustee to rebut in detail the bankrupt's claims from 
any scanty records lie had, ceased, and the bankrupt be¬ 
came bound to go forward with proof from the sa|ne rec¬ 
ords to suunori Ids nosition. 

» i i 

The referee was well within the evidence in directing a 
return of $25,000 and his report is confirmed." 

See also the following: 

Tn re Yyse, 24 A. B. R. 278, 283: 220 Fed. 7*J|7 
In re Henkin vs. Fousek, 40 A. B. R. 701; 2j46 Fed. 
285. 


i 
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J 11 1*0 Goldstein vs. .Jonnso!’. 2 A. P>. R., X. S., ()JG; 
3 Fed. (‘2nd) 228. 

Reiss vs. Reardon. 9 \. P>. K., X. S., b!S; IS Fed. 

( 2 ) 200 . 

Remington. ->rd edition, See. 242:, Note 2*\ and 

v' 

eases cited thereunder. 

From the repealer! admissions ol the bankrupt i rorn his 
examination of “I do not know and “I do not remember 
about matters connected with Ills business transactions and 

reviewing the evidence in regard to this transact uni iii a 

> 

light most favorably*, to the bankrupt, tin* reteree can roaen 
no other conclusion than that it is inherently and palpably 

false. 

The referee therefore found the bankrupt had not ac¬ 
counted for 82u.bdO.OO alleged to have been paid Uirnbaum: 
that the said sum of 825.000.00 was in the bankrupt's pos¬ 
session or under his control on tin* 11th day ol October. 
1927, and should bq paid to the Trustee ill Bankruptcy 
herein. 

One of the reasons, stated for a review is that the referee 
in the examination under section 21-A denied to 
.‘>4 counsel for the bankrupt the right to object to in¬ 
admissible evidence and examination, to except to 
erroneous rulings made by said referee in said general 
examination, and had denied to counsel for said bankrupt 
the right to cro.-s-examinc the bankrupt. An examination 
of the portions <4* the record; introduced in evidence in the 
turnover proceeding fails to disclose any such action on 
the part of the referee. The referee is confident that an 
examination of the record of the examination under Section 
21-A will show that the bankrupt and his attornevs were 
fairly treated and given every opportunity to object and 
testify at such times as the orderly conduct of the proceed¬ 
ings permitted. 

I hand u]) herewith for the information of the .Justice 
holding the Bankruptcy Court, the petition of the trustee 
for a turnover order, the rule to show cause issued thereon, 
the answer of the bankrupt, the stenographic record of the 
proceedings under Section 21-A and on the turnover order, 
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the order oi‘ the referee, end the petition for review of such 
order. 

All oi‘ which is respect lull v submitted. 

RALPH D. QUTXTEjR, 

IU*feme iu Bankruptcy. 

Motion for He reference or Behearinq. 


Filed May 1, 1929. 

Xow comes Harry A. Bramow, Bankrupt herein, and 
through his attorneys moves the Court either for a re-refer¬ 
ence to the Referee in Bankruptcy for the purpose of devel¬ 
oping further the amount due by the Bankrupt in the turn¬ 
over proceedings herein, or for a re-hearing of the review 
of said turn-over order pending in this Honorable Court, as 
the Court mav advise: in support of which motion 
35 said Bankrupt relies on a certain affidavit diited Sep¬ 
tember 10. 1927, made and executed by one Frank 

Birnbaum to the Department of Justice, Washington, D. C.. 

* • • | 
a photostat copy of which is field herewith and made part 

hereof. 

LOUIS OTTEXBERlf, 

E. HILT OX JACKSON, 

Attorneys for Harry A. Bramow, Bankrupt. 

To Leon Bobbin, Esq., j 

Attorney in Bankruptcy: j 

Take notice that the foregoing motion has been cal¬ 
endared for hearing in Equity Court Xo. 1, for Friday Wav 
3, at 10 A. M. A. D. 1929, or as soon thereafter as counsel 
mav be convenientlv heard. 

LOUIS OTTEXBEBCjJ, 

E. HILT OX JACKSON, 
Attorneys for Harry A. Bramow, Bankrupt. 


State of Michigan, 

County of Wayne, ss: 


September 10, 1927. 


I, Frank Birnbaum, being first duly sworn uponj oath say 
that I reside at 2713 Calvert Street, Detroit, Michigan; 
that I am giving this affidavit to Louis Loebll, Special 


fJm* 
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Agent, Department of Justice, frmu my own free will and 
accord and that 1 have boon advised of my constitutional 
rights which I fuilv understand. 

I have known Harry Bramow for ovei* 25 wars. When 
1 first met him his name was Harry Abramovitz, which he 
later changed to Harry Bramow. We have been on most 
intimate friemilv terms with each other particularlv durin*** 
the past few years and I have always been readv to lielp 
him out financially or otherwise as the case might have 
been. 

T commenced toi loan moneys to Bramow shortlv after’ 
1914. Those loans were in small amounts which 1 gave 
him from time to time. After ho got into the building busi¬ 
ness T started to loan him moneys in larger amounts. The 
first time T loaned him a larger amount was sometime in 
September. 192(5. Bramow wrote mo or called me over 
Long Distance phone asking me to let him have 83,000.00. 
Immediately sent him a check for .<1,000.00 drawn on itiv 
account at the Bank of Detroit. Two or three days later 
1 went to Washington to attend the races in Alary- 
2(5 land. Harry Bramow still had the S3.000.00 check 

in h:s possession uncashed so 1 gave him currencv 
• • 

to that amount and destroyed the check. During the races 
which we both attended, 1 loaned Bramow an additional 
amount of S4.000.00 making his total indebtedness to me 
at that time $7,000.00. In October, 192(5. ] went to Xew 
York and met Bramow there. We spent two or three days 
together there at that time. During that visit at Xew York 
I loaned Bramow $5,000.00 one dav, which amount I gave 
him in cash as we were walking to or coming out from the 
shoe store of French. Rvner and Enter, on Broadwav, 
around 28th St.. Xew York City. Later 1 made him an¬ 
other loan of about $2,000.00 and also gave him a few hun¬ 
dred Dollars besides, so that the total amount I loaned 
him at our visit in Xew York at that time was $8,000.00. 
This made a total of $15,000.00 loaned to Bramow up to 
that time. 

After I returned to Detroit, 1 bought some stock through 
the Wall Street Inonocolist in which transaction Bramow 
participated. His share of the loss from that transaction 
was about $1,000.00 which T laid out for Bramow. Bramow 
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came to Detroit at various times during this period and 
thereafter and I loaned him small amounts of a ijew hun¬ 
dred dollars so that his total indebtedness in March, 1927, 
was pretty close to 18,000.00. [ 

In March, 1927, Bramow called me up and asked me to 
come down to Washington as he had mv monev readv to 
pay me back with. 1 got to Washington on a Saturday 
morning and Bramow met me at the Union Station, lie 
told me that he is going to cash some check which lje got on 
some second mortgage and will give me mv monlev. Mv 
understanding was, naturally, that he was to give ime $18,- 
000.00, which was the full amount of his indebtedness to 
me. When Bramow told me that he was going tojgive me 
mv monev all in cash 1 told him that I can't goj back to 
Detroit with that much cash money, and as Braijiow told 
me then that he was going to come up to Detroit !in a day 
or so, I asked him to bring the money along with ljim. Bra¬ 
mow came to Detroit on Monday or Tuesday morning fol¬ 
lowing mv visit of Saturdav at Washington. I think we 
met at 2838 John R Street, where T used to be generally 
found. We left tin 1 place and walked towards the Wayne 
Countv and Home Savings Bank, where I maintain a safetv 
box in the vault of the bank. While we were walking to 
the Bank, I asked Bramow if he knew how much money he 
owed me? Bramow said, a little over $17,000.00. I tokl 
him that he owed me very close to or just -18,000,00. We 
figured it out and he gave me the amount arrived jit, which 
was about $18,000.00. The money was handed tjo me by 
Bramow in 16 One thousand Dollar Bills, two Five jLIundred 
Dollar Bills and the balance in various smaller denomina¬ 
tions. At the same time, I am not sure whether 
the bank or on the street on our way to the bank, 
gave me an envelope with something like seven lor eight 
thousand dollars in it. I just glanced at the contents and 
did not count it but that was the approximate amount which 
the envelope contained. Bramow asked me to jhold the 
monev for him until he leaves town or makes other dis- 
position of the money while in Detroit. I put the envelope 
with the money together with a part of the moijiey I re¬ 
ceived from Bramow into my safety vault. Two j or three 
davs later Bramow left Detroit at which time I 


t was in 
Bramow 


returned 


5— 5028a 
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the envelope containing the money to him at his request, 
-t he approximately $18,000, above mentioned, was the high¬ 
est amount lie ever owed me at one time, and the highest 
amount 1 ever loaned him at one time was the $ 0,600 which 
1 gave him in New York City, and to which 1 referred 
above. Apparently a misunderstanding existed at the time 
l made my affidavit of August loth to Mr. J. F. 
37 Carney of tlie Department of Justice, because 1 am 
positive I fold Mr. Carney about my $5,000 loan to 
Bramow in Xew York City. 

The next time I loaned Bramow anv monev was in the 

• • 

early part of April, 1927, when Bramow called me up, or 
wired me, asking me for a $ 0,000 loan, which l was supposed 
to bring to him in Xew York. 1 withdrew $ 0,000 from mv 
safetv box, went to Xew York Citv, and met Ilarrv Bramow 
at the Grand Central Station. I gave him the $9,000 in cash 
at the home of bis mother on 14th Street in Xew York 
City. I got to Xew York on that occasion in the morning 
and left on the 6 iP. M. train for Detroit, and did not stop 
at any hotel on that trip. Shortly afterwards, it was either 
in April or the very early part of May of this year, when 
Bramow called me up and asked me for an additional loan 
of $4,000. II e asked me to send him the monev in a check 
payable to his father-in-law, M. Goldman, which I did. Up 
to that time the total indebtedness of Bramow to me was 
$13,000, which he still owes me. 

In June, 1927, Bramow was in Detroit and asked me for 
a $5,000 loan to pay some of his creditors, telling me that 
he was in financial straights, and that certain of his credi¬ 
tors were threatening to throw him into bankruptcy. At 
his request, 1 made out a check for $5,000, payable to Louis 
Ottenberg, Trustee, and after having it certified, gave it 
to Bramow on or about June 18, 1927. On July 16, 1927, 
Bramow was again in Detroit and at that time he returned 
to me the certified check, unused, by saying that he did not 
need the monev. 

I did not loan anv monev to Bramow since that time, and 
his total indebtedness to me at the present time is $13,000. 

Due to our verv intimate friendship, I never took anv 
receipt or note for any amount which I loaned to Bramow, 
or for which I received from him in payment of his indebt¬ 
edness to me. When my attorney, Mr. Krupsaw of Wash- 
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iiigton, 1). C., was lierc iii Detroit, on or about Aug|ist 127, 
1927, 1 told him that Bramow owed me $13,000 for! which 
the only evidence 1 have was the $4,000 check which! 1 sent 
to Goldman as i have mentioned above. Mr. Krupsaw sug¬ 
gested to get notes from Bramow to the amount of $13,000 
and 1 now understand that lie, Mr. Krupsaw, has in bis pos¬ 
session two notes signed by Bramow, one for $9,000 and 
another for $4,000, both notes payable on demand. 

On August 10, 1927, or thereabouts, 1 sent to M. Gold¬ 
man, Washington, my check for $3,000, drawn on my ac¬ 
count in the Bank of Detroit, and payable to Goldmaji. The 
circumstances surrounding this check 1 am not in ^ posi¬ 
tion to divulge at this time upon the advice of my counsel, 
Mr. Krupsaw. This much \ can state, however, that as far 
as I know the check had nothing to do with Harry Bramow. 

Kelative to the affidavit made by me on August lb, 1937, 

which does not contain anvtking about the $13,000 indebted- 

ness which Bramow incurred to me subsequent to March, 

1937, 1 may state that the reason that 1 did not give Mr. 

Carney this information was because i was not asked about 

any amount which 1 have loaned Bramow subsequent to 

March, 1937, with the exception of tin* certified cheek for 

$5,000.00 which 1 gave Bramow in June, 1937. 

38 Two or three days after 1 signed the affidavit before 

Mr. Carney, I called up Bramow and told hint about 

the affidavit and wanted to know what was wronjg with 

Bramow. lie told — that he will see me in Detroit shortly. 

He came here a day or to later. At the time 1 called him 

up at his home in Washington, 1 was told that he was out 

of town and that ho might be in New York City, so ] called 

him at his father's home in Xew York City, and then told 

him about the affidavit which I had made. Up to that time 

I did not know that Bramow was in bankruptcy. Bramow 

came from New York in the afternoon and I met him at 

the Michigan Central Station. He was here only a few 

hours, leaving the same day from the Union Depot for 

Washington. I have not seen or talked with BramoKv since 

, r 

then. 

If Harry Bramow states that he paid me $251000 in 
March, 1927, or at any time, to extinguish his indebtedness 
to me, he is not telling the truth, for he did not owe nje more 
than $18,000 at that time, or at any other time. He also 
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tolls mi untruth it' 1h» states that in October, 1926, I (loaned 
him $10,000 in Xow York Oity. His total indebtedness, 
which he incurred during our visit in Xew York during 
that time, was $8,000 which 1 ga\e him on different occa¬ 
sions during our few davs together in Xew York. 1 met 
Braraow later in Xovember, 1926. in Xew York City, but T 
positively state that I did not loan him any money at that 
time, and if he states that 1 loaned him $5,000 at that time, 
lie absolutely tolls an untruth. Bramow and his wife were 
here in Detroit between Christmas, 1926, and Xew .Year's 
1927. They stopped at tin* Book-Cadillac Hotel and re¬ 
turned to Washington a few davs after Xew Year's Dav. 
During his visit here at that time. 1 loaned him small 
amounts totalling about five or six hundred dollars, but L 
did not loan him, and he did not ask for a loan of $5,000. 
So that he positively tells an untruth if he states that around 
Xew Year's, 1927. 1 loaned him $5,000. If he would have 
asked for it I most assuredly would have given it to him as 
we were verv intimate and I never refused him anv favors. 

I do not now hold, and never have held, anv monev in 

trust for Bra mow. or for any one else in his behalf, except 

the envelope containing the $7,000 or $8,000, mentioned 

above, which I kept for him in my safety deposit box and 

returned to him two or three days later. 1 also declare that 

I have no knowledge of anv monev belonging to Bramow 

being kept in any bank in Detroit, or anywhere else. Neither 

have I anv knowledge of anv concealed assets of Bramow. 
« •- • 

I have carefullv read the foregoing statement made bv 
me and do hereby declare that the same is true to the best 
of mv knowledge and belief. 

FRAXK BIRXBAUM. 


Subscribed and sworn to before me this 10th day of Sep¬ 
tember, 1927. 

JAM HS E. XACY, 

Xotary Public, Wayne Comity, Michigan. 
My commission expires June 18th, 1928. 

39 Memorandum of Court. 

Filed May 14, 1929. 

# ^ # 4k 

Xo reason is shown whv the affidavit of Birnbaum, even 
if competent evidence, was not produced before the Referee; 
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nor does it appear that Birnbaum will appear if the hear¬ 
ing should be reopened. 

The petition for review will be denied and the action of 
the Referee affirmed. 

BAILIjY, j. 

Order Over ruling Motion for Re reference. 

Filed Mav 22. 1929. 


Upon consideration of the motion of the bankrupt! for re¬ 
reference to the Referee in Bankruptcy or for a re-hearing 
of the Petition for Review of tlie Turnover Order in these 
proceedings, it is ordered by the Court that the said motion 
be and the same is herebv overruled. 

JENNINGS BAILEY, 

Justice. 

An exception to the foregoing order is hereby noted and 
allowed bv the court. 

JENNINGS BAILEY, 

Justice. 

40 Order Confirming Turnover Order of Reference and 
Dismissing Petition to Review the Same. 



Upon consideration of the petition of the bankrupt filed 
herein for review of the order of Ralph D. Quinter, If] squire, 
Referee in Bankruptcy dated the third day of Jul[y, 1928, 
directing the bankrupt to turn over to Leon Robpin, the 
Trustee in Bankruptcy, the sum of Twenty-nine Thousand 
($29,000) Dollars and after argument by counsel for the 
bankrupt and by the trustee and it appearing to t^ie satis¬ 
faction of the Court that said order of tlie Referee herein 
is justified and is regular and proper, it is 
Ordered that the said order of the Referee in Bankruptcy 
dated the third day of July, 1928 be and the same is hereby 
confirmed, and it is further 
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Ordered that said petition to review filed herein on the 
12th dav of Julv, 192S he and the same is hereby dismissed. 


JENNINGS BA ILK V, 

J list ice. 


Dated Mav 22, 1929. 


An appeal from the foregoing* decree to the Court of Ap¬ 
peals is hereby noted in open court and cost bond on said 
appeal is hereby tixed at $100 or in lieu thereof the sum of 
$50.00 may be deposited with the clerk of court. 

Bv the court : 

JENNINGS BAILEY, 

Justice. 

41 Meworanfhnu. 

June 7, 1920.—Undertaking ($100) on appeal approved 
and filed. 

Assignment of Errors. 

Filed Julv 19, 1929. 


1. The Court erred in not confirming the report of the 

Referee herein on the 22nd dav of Mav A. D. 1929. 

• * 

2. The Court erred in directing* the Bankrupt to turn 
over to the Trustee in Bankruptcy the sum of Twenty-nine 
Thousand Dollars ($29,000.00), as in said report directed. 

3. The Court erred in not re-opening said case and direct¬ 
ing* a reference to the Referee for the purpose of taking* the 
deposition of Frank Birnbaum in accordance with the pho¬ 
tostat copy of affidavit of said Birnbaum filed herein in sup¬ 
port of said motion for a rehearing*. 

4. The Court erred in not reducing* the amount of the 
turnover order, as found by said Referee, by the sum of 
$18,000.00, indicated in said affidavit of Frank Birnbaum to 
have been received by the latter from the Bankrupt. 

LOUIS OTTENBERG, 

E. HILTON JACKSON, 

Attorneys for Harry A. Brarnow, Bankrupt. 
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Filed June 17, 1920. 
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11, 1927, 
to Show 


The Clerk of the Court will include the following in the 
record for the Court of Appeals in the above-entitled cause: 

1. Creditors’ petition, dated July 13, 1927. 

2. Answer and adjudication, dated July 2(5, 192 

:>. Trustee's bond, dated August 15, 1927. 

4. Petition for turnover before Referee, October 
and Rule to Show Cause. 

5. Answer of Bankrupt to Petition and Rule 
cause, November 2, 1927. 

6. July 3, 1928, Turnover Order to Referee anjl Appeal 
noted thereon. 

7. Referee's Certificate on review, Jan. 22, 19*^9. 

8. Motion for re-reference to the Referee in Bankruptcy 
or for re-hearing of the review before the Court, May 1, 


re-hear- 


9. Memorandum of Judge Bailey, May 14, 1929. 

10. Order overruling motion for re-reference oi 
ing with exception noted, May 22, 1929. 

11. Order confirming turn-over order and dismij 
tit ion, and noting of appeal. 


ssing pe- 


1929. 


12. Undertaking* for costs and appeal, June 7, 

This designation of record. 

E. HILTON JACKSON, 

Attorney for Bankrupt . 
LEON ROBBIN, 

A. E. R., 

Trustee in Bankruptcy. 

43 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supremej Court of 
the District of Columbia, hereby certify the foregojng pages 
numbered from 1 to 42, both inclusive, to be a trucj and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
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transcript. In re: Harry A. Bra mow. Alleged Bankrupt, Xo. 
1858, as tin* same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe mv name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of August, 1929. 

| Seal Supreme Court of the District of Columbia.] 

FB A X Iv E. CU X XIXGIIA M, 

Clerk, 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5028. Harry A. Bra mow, appellant, vs. Leon Bobbin, 
trustee in bankruptcy. Court of Appeals, District of Co¬ 
lumbia. Filed Aug. 14, 1929. Ilenrv W. Hodges, Clerk. 
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IN THE 


Court of appeals, j© (strict of Columbia 


No. 5028. 


Harry A. Bramow, Appellant, 

vs. 

Leon Bobbin, Trustee in Bankruptcy. 


BRIEF FOR APPELLANT. 


E. Hilton Jackson, 

7 

Attorney for Appellant\ 


Press of Byron S. Ada^cs, Washington, D. C. 








IN THE 


Court of gppeate, ©(strict of Columbia 


No. 502S. 


BRIEF FOR APPELLANT. 


Harry A. Bramow, Appellant , 

vs. 

Leon Bobbin, Trustee in Bankruptcy. 


STATEMENT OF FACTS. 

This case comes up on appeal from an order of the 
Court below sitting' in bankruptcy affirming the carder 
of the referee upon petition of the trustee in bank¬ 
ruptcy, directing the bankrupt to turn over to the trus¬ 
tee the sum of $25,000.00 and $4,000.00, respectively, 
upon the theory that said aggregate sum of $29,000.00 
was in the possession of the bankrupt or under his con¬ 
trol and belonged to the estate of the bankrupt. 

The issue presented to this Court grows out <}f an 
involuntary petition in bankruptcy filed by J. B. Moss 
and others on July 13, 1927, against the appellant- 
bankrupt, Harry A. Bramow, praying that he be ad- 
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judged a bankrupt by reason of certain acts of bank¬ 
ruptcy in said! involuntary petition set forth. The 
bankrupt in his answer to said petition filed July 26, 
1927, while denying his indebtedness to the petitioners 
in the amounts claimed by them, yet admitted acts of 
bankruptcy and expressed his willingness to be adjudi¬ 
cated a bankrupt. Thereupon on July 26, 1927, an 
adjudication of bankruptcy and order of reference to 
Ralph D. Quinter, one of the referees of the Bank¬ 
ruptcy Court, was passed and further proceedings di¬ 
rected as required by the bankruptcy acts. Thereafter 
the appellee. Leon Bobbin, duly qualified as trustee 
and, following certain proceedings had before said ref¬ 
eree, the trustee petitioned the referee for an order 
directing that the sum of $44,602.20 be turned over to 
said trustee on the grounds as set forth in said peti¬ 
tion, that the said bankrupt was fraudulently conceal¬ 
ing the same from the trustee, and that said sum was 
in the possession or under the control of said bank¬ 
rupt. This petition alleged that the sum of $39,152.20 
came into the possession of the bankrupt between 
March 8th and March 12th, 1927, and that the further 
sum of $13,000.00 came into the possession of the bank¬ 
rupt from March to May, 1927. Of the above 
amount received by the bankrupt, the petition of the 
trustee states that it was accounted for with the excep¬ 
tion of $44,602.20. The answer of the bankrupt admits 
the receipt of $52,152.20 and attempts to account by 
way of disbursements for the sum of $43,567.50. He 
attempts in his! answer to account for the difference 
between these two items, to wit: $8,5S4.70 as follows: 

6 ‘ This respondent says that in the early part of March, 
1927, he was in ill health produced by worry over his 
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and was also suffering from neuritis. That at that 
time this respondent left the City of Washington and 
traveled extensively, although he avers the fact tb be 


that he has now no clear and definite information or 
knowledge as to his exact itinerary, or the expense in¬ 
volved, although he is informed and believes, and 
therefore avers that a considerable sum of money kvas 
expended by him in the manner aforesaid. * * * that 
he is the support of a wife and three small children, and 
without being able to state with definiteness and certi¬ 
tude the sum or sums expended by him in the support 
of his family, he is informed and believes, and there¬ 
fore avers that a considerable sum of money was sjjent 
by him in that connection.” The bankrupt further 
sets out as follows: “he was not in possession, directly 
(>]* indirectlv, or in anv manner whatsoever, of anv 
moneys or property whatsover, other than those nken- 
tioned in the schedule filed by him in this cause, and 
that each and every asset of this respondent has been 
fully, wholly and entirely surrendered and delivered 
to the said Leon Robbin, trustee in bankruptcy injthe 
above-entitled cause. This respondent further sjays 
that he has never at any time placed any money, funds 
or assets out of his possession or control with anj in¬ 
tent to hinder, delay or defraud his creditors, and njore 
particularly the trustee in bankruptcy in this cause, 
and that at the time of his adjudication as aforesaid, 
and at the present time, he is wholly and entirely with¬ 
out funds or assets to deliver or surrender to the trus¬ 
tee in bankruptcy.” In his answer the bankrupt fur¬ 
ther denied that he had at anv time concealed anv 

* •/ 

assets from the said trustee, and denied that he had 
not accounted for all moneys and assets received by 
him, or in his possession within four months of the 
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date of the tiling of the involuntary petition in bank¬ 
ruptcy. 

After the taking of testimony on said petition and 
answer the referee on the 3rd day of July, 1938, or¬ 
dered the bankrupt to turn over the sum of $35,000.00 
alleged to have been paid by the bankrupt to one Frank 
Birnbaum, and the sum of $4,000.00 alleged to have 
been paid by the bankrupt to Jerry Maitico. The said 
total payment of $39,000.00 was directed in said ref¬ 
eree's order to be turned over to the trustee on or be¬ 
fore July 13, 1938, upon the theory as stated in said 
order of July 3, 1938, that said sum of $39,000.00 was 
“in possession of the said bankrupt or under his con¬ 
trol.' ? All of the other items claimed in the petition of 
said trustee were disallowed by the referee in the or¬ 
der referred to. The order of the referee does not 
undertake to say at what time the sum of $39,000.00 
came into the possession of the bankrupt, but the sum 
of $39,153.30 is conceded in the referee’s peti¬ 
tion and the bankrupt's answer to have been received 
by the bankrupt between March 8th and March 12th, 
1937, inclusive. It would seem a fair inference there¬ 
fore, in view of the failure of the referee to make a 
finding in this regard to conclude that the sum of $29,- 
000.00 was received by the bankrupt on or before 
March 13, 1927, which was more than four months prior 
to the tiling of the involuntary petition in bankruptcy 
on July 13, 1927. The following significant statement 
appears in the answer of the bankrupt to the referee’s 
petition in which the bankrupt says that in the early 
part of March, 1927, he realized his financial condition, 
and caused his counsel to call a meeting of creditors, 
this respondent then and there offering to turn over and 
deliver to trustees, selected by said creditors, all of 
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Iiis assets. “That on, to wit: the 25th dav of March, 

_ . . * i 

1927, at a meeting of said creditors of this respondent, 
the creditors did so a])point three trustees, to whom 
this respondent turned over and delivered all of his 
assets. Thai the said trustees thereafter did adminis¬ 
ter the affairs of this respondent, and were in the 
process of administering his estate for the benefit of 
creditors of this respondent, when certain of said credi¬ 
tors, on, to wit: the 13th day of July, 1927, filed the 
above-entitled proceeding in involuntary bankruptcy. 
That this respondent is informed and believes, and 
therefore avers the fact to be, that the said trustees 
relinquished to the said Leon Bobbin, trustee in bank¬ 
ruptcy, any right, title and interest which they, the 
said trustees for the benefit of creditors, had in the 
assets of this respondent.” 

The testimony taken before the referee, upon {lie 
basis of which the referee made his findings is 
not a part of this record on appeal and the ap¬ 
pellant concedes that he is bound for the purpose of 
this appeal by all the findings of fact by the referee as 
set forth in his certificate on review (I\. 17 to 31). 

On July 16, 1928, the bankrupt filed his petition! to 
review the said turnover order alleging certain errors 
committed bv the refercee in reaching his conclusions. 
Thereafter on January 22, 1929, the referee filed his 
certificate on review setting forth the evidence upon 
which he made his findings to support the turnover 
order of $29,000.00. Upon the filing of the certificate 
on review with the Bankruptcy Court a motion for a 
re-reference or re-hearing was made by the bankrupt 
on May 1, 1929, which was supported by an affidavit 
dated September 10,1927, made and executed by Fr^nk 
Birnbaum to the Department of Justice, wherein said 
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Birnbaum stated that he had received from the bank¬ 
rupt in March, 1927, the sum of $18,000.00 and not 
$25,000.00 alleged by the bankrupt to have been paid 
to said Birnbaum at that time. The Bankruptcy Court 
passed an order on May 22, 1929, overruling said peti¬ 
tion for re-reference, and on the same day passed an 
order confirming the order of the referee in bankruptcy 
and dismissing the petition to review said order filed 
by the bankrupt. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in confirming the report of the 
referee herein! on the 22nd dav of Mav, A. D. 1929. 

*7 

2. The Court erred in directing the Bankrupt to turn 
over to the trustee in bankruptcy the sum of $29,000.00, 
as in said report directed. 

3. The Court erred in not re-opening said case and 
directing a reference to the referee for the purpose of 
taking the deposition of Frank Birnbaum in accordance 
with the photostat copy of affidavit of said Birnhaum 
filed herein in support of said motion for a re-liearing. 

4. The Court erred in not reducing the amount of the 
turnover order, as found by said referee, by the sum 
of $18,000.00 indicated in said affidavit of Frank Birn¬ 


baum to have been received by the latter from the 
bankrupt. 
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ARGUMENT. j 

Only three of said assignment of errors need be con¬ 
sidered on this appeal: 


THE COURT ERRED IN DIRECTING THE 
BANKRUPT TO TURN OVER TO THE TRUSTEE 
IN BANKRUPTCY THE SUM OF $29,000.00 AS IN 
SAID REPORT DIRECTED. 

This in effect covers the first assignment which |com¬ 
plains of the action of the lower court in confirming 
the report of the Referee. As pointed out above the 
findings of fact of the referee in his certificate op re- 

'*• i 

view must be accepted by appellant as supported by 
the evidence taken before the referee in support <^f the 
turnover order, but the following situation affirmatively 
appears from the findings in said certificate on review. 
This certificate, based upon the petition, answer and 
testimony establishes that the sum of $39,152.20! was 
received by the bankrupt between March 8th and March 
12th, 1927, and $13,000.00 was received thereafter by 
him up to the end of May, 1927, $7,550.00 of which was 
conceded bv the trustee to have been satisfactorily ac- 
counted for, leaving a balance of $44,602.20 not ac¬ 
counted for according to the trustee, but the referee 
found that all of the above balance was accounted for 
except $29,000.00 alleged to have been paid by bank¬ 
rupt to Frank Birnbaum and Jerry Maitico, respect¬ 
ively. Since the referee does not attempt to find when 
the bankrupt received the $29,000.00 ordered tp be 
turned over to the trustee by him, it is fair to assume 
that this $29,000.00 was a part of the money received 
by the bankrupt between March 8th and March i.2th, 
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1927, which was more than four months prior to the 
involuntary petition in bankruptcy tiled July 13, 1927. 
It is also significant that the bankrupt sets up in his 
answer to the turnover petition of the referee the fact 
that on the 25th day of March, 1927, he caused his coun¬ 
sel to call a meeting of his creditors and offered to turn 
over to trustees to be appointed by said creditors all of 
his assets, and his answer goes on to recite that three 
trustees were appointed by his creditors on'March 25, 
1927, to whom the bankrupt turned over all of his as¬ 
sets which were in the process of being administered 
for the benefit of his creditors, and the involuntary pe¬ 
tition of bankruptcy was filed on the 13th day of July, 
1927. A careful reading of the certificate of the referee 
establishes affirmativelv that the order directing the 


payment of the $25,000.00 to the trustee was based 
wholly upon the testimony of the bankrupt which the 
referee found ;to be unsatisfactory, contradictory and 

I * * • 

evasive. Also the referee (R. 27) is further convinced 
of the lack of veracity of the bankrupt in establishing 
that he paid the sum of $25,000.00 in cash to Birnbaum 
on March 12, 1927, because Birnbaum was not called as 
a witness on behalf of the bankrupt. It is not apparent 
why this rule in view of the facts in this case could be 
more successfully invoked against the bankrupt than 
against the trustee, because the trustee had knowledge 
when he filed lps petition on October 11,1927, (R. 6) that 
the bankrupt was claiming to have paid to Frank Birn¬ 
baum, a personal friend, in Detroit, the sum of $25,- 
000.00 on March 15, 1927, and this statement already 
known to the trustee was reiterated in the bankrupt’s 
answer to the trustee’s petition filed November 3, 1927. 
It appears affirmatively that this witness was avail¬ 
able both to the trustee and the bankrupt at the time of 
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the hearing on the petition for the turnover order. Au¬ 
thority is not needed to substantiate the proposition 
that this rule mav not be invoked against one of the 

* O I 


parties to a transaction where the witness not called is 
equally available to both parties. Egan vs. U. §|. 52 
App. D. C., 384. 

While the authorities are not uniform as to the (late 
on which the possession or control of the bankrupt 
must be proved, the better rule would seem tjo be 


to require proof as to the date of filing the petitiorj for 
the turnover order. In re Rosser, 4 A. B. R. 153;j 101 
Fed. 562; in re Purvine, 2 A. B. R. 787; 96 Fed. ;192. 
and there are cases requiring a finding of possession at 
the time of the hearing itself or the making of the order 


to surrender. Henkin v. Tousek, 246 Fed. 285. It is 
contended by the appellant, that the referee failed to 
make any specific finding as to when the $29,000.00 was 
in the possession or under the control of the bankrupt 
except upon mere inference and conjecture, the (only 
evidence upon that point being uncontradicted to the 
effect that the bankrupt received the sum of $39,152.20 
up to March 12, 1927, thereafter up to May, 1927, 
the sum of $13,000.00. The Trustee alleges and the 
bankrupt admits that on March 14, 1927, he had $^,000 
and on March 15, 1927, $2,500 paid by him to Maiatico 
and Birnbaum on those dates, but the record is silent 
as to his having these sums in his possession at any 
later time. Whether the correct rule therefore be that 
the possession or control must exist at the time of the 
filing of the bankrupt proceeding, at the time of thje pe¬ 
tition for the turnover order or at the time of tliel pas¬ 
sage of the turnover order, the evidence does noj dis¬ 
close and the referee does not attempt to find exeejpt by 
inference that the sum of $29,000.00, or any part thereof 


I 
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was in the possession or under the control of the bank¬ 
rupt at the time of the filing of the involuntary peti¬ 
tion on July 13, 1927, at the time of the adjudication on 
July 26, 1927, or at the time of the filing of the petition 
of the trustee for the turnover order of October 11, 
1927. Even if fhe referee had attempted to make such 
a finding it does not appear from the record that there 
was any evidence upon which such a finding might be 
based except the facts set forth above in the petition 
of the trustee, and conceded in the answer and testi¬ 
mony of the bankrupt. This principle is stated in the 
case of Felson, 124 Fed. 288, where the Court reversed 
the order of the referee directing that certain money 
be turned over to the trustee by the bankrupt on the 
ground that the referee (290) “has not found from the 
evidence that the bankrupt has or had at the time the 
proceedings were taken, or at the time between the 
filing of the petition and the adjudication, the sum of 
$6,000.00, or any other sum in his possession or under 
his control, which he has concealed from the trustee.” 
(290.) 

In re Cole, 163 Fed. 180, 23 L. K. A. 255, it was held 
that to sustain a decree for contempt in wilfully refus¬ 
ing to obev an order directing him to turn over funds 
to the trustee he must be shown to have had at some 
specific time to which the proceedings may refer, so 
completely under his control funds which he could com¬ 
mand; that his failure to command them was a wilful 
contempt of Court, cited the case Samuel v. Dodd, 142 
Fed. 68, 72, where it was held error to punish a bank¬ 
rupt for contempt, where he by sworn answer denies 
that he has the money and it does not appear clearly 
and affirmatively from the record that he has the power 
to comply with the decree. 
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Ill the case of Boyd v. Glucklich, 116 Fed. 131^ the 
Court said on page 136, “A bankruptcy Court cahnot 
lawfully order a bankrupt to deliver money in his pos¬ 
session or under his control and imprison him if he does 
uot. Plainly that would be imprisonment for debtjand 
the order would not be relieved of that legal odiuJn of 
guilt by calling it imprisonment for contempt. |The 
Court that makes such an order is in contempt of 
Court. ” Again the Court pointed out on page 138 of 
its opinion that the order may not be based on \yhat 
the bankrupt ought to have had in his control. The 
undisputed evidence before the referee establishes that 
the bankrupt some months prior to the involuntary pe¬ 
tition in bankruptcy had certain funds in his possession 
at a time when he did not contemplate bankruptcy, the 
disposition of which funds in the judgment of the ref¬ 
eree was not satisfactorily accounted for. Thus the 
referee turned suspicion into certainty and base4 
finding upon mere inference and conjecture. In theicase 
of Adler, 129 Fed. 502, it was held that “To warrant an 
order requiring a bankrupt to pay over a sum of mqney 
to his trustee under penalty of punishment for con¬ 
tempt as against his denial that he has such sum in his 
possession or under his control, such fact must cldarly 
appear. That he has defrauded his creditors, or that 
he has failed in his examination to satisfactorily ac- 

‘i 

count for the value of property which he should have 
had if statements made to commercial agencies prior 
to his bankruptcy were true, is not sufficient ground 
for such an order.” The appellee would avoid the 
effect of the above principle by pointing out that) the 
bankrupt by his sworn answer and testimony as to lack 
of possession and control may block in contempt pro¬ 
ceedings instituted against him of failure to coipply 
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with the turnover order. This line of reasoning is 
met by the criminal features of the bankruptcy law by 
which the bankrupt might be indicated for contumacy, 
perjury and concealment of assets. The facts in the 
case of Adler, 129 Fed. 503, which involved only a 
turnover order, are no stronger against the bankrupt 
than in the case at bar. In the Adler case the bank¬ 
rupt concedes that he made false statements as to his 
assets to commercial agencies, and that he kept no sat¬ 
isfactory books! of account. The Court declined to pass 
a turnover order on such flimsy testimonv, and on page 
504 used the following language: “The Court has no 
doubt of the power of the Court, where it reasonably 
appears that the bankrupt has the money in his posses¬ 
sion or under his control, to compel him to pay it over; 
but the fact must appear by something more substan¬ 
tial than mere presumptions or inferences taken from 
such circumstances as those which have been proven 
in this case. To invoke that power requires something 
like incontestible proof as against the bankrupt’s de¬ 
nial that he has the money. The fact that he accounts 
falsely for his dissipation of the money, the fact that 
he evades the exhibition of his conduct in the premises, 
may indicate that he has defrauded his creditors, that 
he has dealt falselv with them, that he has egregiouslv 
perjured himself and forsworn the truth, and may in¬ 
voke other remedies under the statute. * * * That rem¬ 
edy applies only to a fund which can be designated and 
traced into his possession, so that it is, in a legal sense, 
a tangible fund on which the Court can lav its hands: 
and it cannot be made to apply to some intangible 
money supposed to be kept in his premises which he 
can be forced to pay by raising or procuring the money 
to meet the orders of the Court. Xo doubt many bank- 
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rupts could be made, under the coercion of imprjson- 
ment, to find the money with which to meet such jji de¬ 
mand ; but the law does not proceed upon the theory of 
thus compelling a bankrupt to pay his creditors |that 
which he owes them. It would be in substance aijd in 
fact a mere revival of the discarded remedv of im- 
prisonment for debt. Therefore unless the Court can 
see that the bankrupt is in possession of the money, 
and withholding it wrongfullv, it will not make such 
an order as that which is applied for in this case. The 
bankrupt may be indicted under the criminal features 
of the act, his discharge may be refused, he may be 
compelled by contempt proceedings to answer ques 
tions which he evades and refuses to answer, aifd to 
disclose the rights of action that may belong tcj the 
trustee bv reason of his dealings with others; andjthus 
in many ways he may be compelled to give the fullest 
statement of his affairs; but, no matter how fraudu¬ 
lent his conduct may be, the creditors can not resojrt to 
this method of compelling him to pay his debts, jvlien 
there is not sufficient proof that he is concealing n^onev 
or other property in actual possession or control, f 

In the case of Bovd vs. Glucklich, 11 (i Fed. loti the 
Court on page 136 said “A bankruptcy Court cannot 
lawfully order a bankrupt to deliver money to the 
trustee he has not got in his possession or under his 
control and order imprisonment of him if he doesf not. 
Plainly that would be imprisonment for debt anjl the 
order would not be relieved of that illegal and ojlious 

i 

quality by calling it imprisonment for contempt. The 
Court that makes such an order is in contempt of the 
law and the constitution and not the bankrupt in' con¬ 
tempt of Court.” 

No distinction will be here indulged as to whether 
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proof of possession by the bankrupt must be established 
beyond a reasonable doubt, in the case of a turnover 
proceeding, though an abundance of authority may be 
found establishing the reasonable doubt rule in con- 
tempt proceedings following failure to obey a turn¬ 
over order. 

In re Adler, 129 Fed. 502. 

In re Switzer, 140 Fed. 976. 

In re Walder, 142 Fed. 784. 

In re Goldfarb, 136 Fed. 643. 

The attention of the Court however is called to the 
sound reasoning in the case of Adler, 170 Fed. 643, 
where the Court on page 636 pointed out that the ques¬ 
tions raised on the propriety of the turnover order 
were practically the same as would come up on con¬ 
tempt for failure to obey such order , since disobedi¬ 
ence of the turnover order would lead to contempt pro¬ 
ceedings. Appellant insists that there has been a fail¬ 
ure on the part of the trustee to establish possession 
or control on the part of the bankrupt of the funds 
in question at any time after the proceedings herein 
either upon the reasonable doubt or the preponderance 
of evidence rule taking the conclusions of the referee 
in his certificate on review without question. We have 
onlv the case of concealment of assets and there is an 
utter failure of (proof as to the possession by the bank¬ 
rupt of the money in question at or near to the time 
of the bankruptcy proceedings. Indeed, the entire rec¬ 
ord is convincing thaat the $29,000 was never in the 
possession or control of the bankrupt after March 15th, 
1927, which was more than four months prior to his 
adjudication on July 26, 1929. 
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Assignments numbers three and four relate toj the 
same matter and may be considered together. They 
are as follows: 

i 

“THE COURT ERRED IN NOT RE-OPENjlNG 
SAID CASE AND DIRECTING A REFERENCE 
TO THE REFEREE FOR THE PURPOSE OF 
TAKING THE DEPOSITION OF FRANK BltfcN- 
BAUM IN ACCORDANCE WITH THE PHOTO¬ 
STAT COPY OF AFFIDAVIT OF SAID BIRN- 
BAUM FILED HEREIN IN SUPPORT OF SAID 
MOTION FOR A RE-HEARNG.” 

“THE COURT ERRED IN NOT REDUCING 
THE AMOUNT OF THE TURNOVER ORDER, AS 
FOUND BY SAID REFEREE, BY THE SUM OF 
$18,000.00 INDICATED IN SAID AFFIDAVIT! OF 
FRANK BIRNBAUM TO HAVE BEEN RECEIVED 
BY THE LATTER FROM THE BANKRUPT.” 


The learned trial justice sought to dispose of the 
Birnbaum affidavit filed in support of the motioij for 
re-hearing as follows: “No reason is shown why the 
affidavit of Birnbaum, even if competent evidence,! was 
not produced before the referee: nor does it appear 
that Birnbaum will appear if the hearing should be 
re-opened. The petition for review will be denied and 
the action of the referee affirmed.” 

The learned trial justice in the memorandum re¬ 
ferred to commits the error of assuming that Birntfaum 
was not equally available to the trustee in the hearing 
upon the turnover order. It cannot be too strongly 

| o - 

stressed that the trustee in his petition for the turnover 
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order (R.5 to8) had definite information as to the dates 
not only of the receipt of certain moneys by the bank¬ 
rupt more than four months prior to the involuntary 
petition, but also had definite information that the 
bankrupt claimed to have paid the sum of $4,000.00 on 
March 14, 11)27, to Jerry Maitico, and the sum of 
$25,000.00 to Frank Birnbaum of Detroit, on March 15, 
1927. It also appears in the answer of the bankrupt 
to the turnover petition of the referee (R. 15) that the 
only evidence upon the payment of $25,000.00 to said 
Birnbaum was before the referee, from the testimony 
of the appellant and was therefore available to the 
trustee some time prior to his petition for the turnover 
order filed October 11, 1927. It is submitted that Birn¬ 
baum was equally available as a witness to the trustee 
in the turnover proceedings and therefore no unfavor¬ 
able presumption may be indulged against the bank 
rupt for his failure to call Birnbaum. Egan vs. U. S., 
52 App. D. C. 384,396. 

Besides the Birnbaum affidavit filed in support of 
the motion for a re-hearing affirmatively discloses what 
the testimonv of Birnbaum would have been if he had 


been called. This affidavit was of a verv solemn char- 

•> 

acter and given i to Louis Loebl, a special agent of the 
Department of Justice, and states (R. 33) that the only 
amount paid to Birnbaum by the bankrupt was the sum 
of $18,000.00. Surely information of this character 
cannot be disposed of upon the mere assumption that 
it was available only to appellant. If the appellant 
had been given an opportunity on a re-hearing to pro¬ 
duce Birnbaum as a witness his testimonv according 
to the affidavit would have had a tendency to reduce the 
amount of the turnover order by $18,000.00. In other 
words, if the testimony of Birnbaum in this respect 
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should follow liis affidavit, the amount of the turnover 
order would have been $11,000.00 instead of $29,000.00. 

.i 

It is, therefore, respectfully submitted that the judg¬ 
ment of the lower Court should be reversed, on 
the ground that no part of the $29,000.00 directed to 
be paid in the order appealed from was shown by any 
satisfactory evidence to have been in the possession of 
appellant within four months of his adjudication in 
bankruptcy or at any time covered by the proceedings 
herein, and therefore the consequences of his continued 
inability to produce this sum would be imprisonihent 
for debt—a situation which the law abhors. 

Respectfully submitted, 


E. Hilton Jackson, 

Attorney for Appellant. 



COURT OF APPEALS, 
DISTRICT OF COLUMBIA 
FILED 


FTRjir* Jfisrsm RO -K 


FEB? 4 1S30 


- JiLw A: ' oUz&ncii- — 


IN THE 


CLERK. 


ffiflurt of Apjmtia 

DISTRICT OF COLUMBIA. 


No. 5,028. 




HARRY A. BRA MOW, 


vs. 


A ppellant, 


LEON ROBBIN, 

Trustee in Bankruptcy. 


BRIEF FOR APPELLEE. 


Leon Robbin, Trustee, 

Appellee. 


GALLO 8s ACKERMAN, Ino., 142 Liberty Street, ’Phones—Hitchcock 3078-9. 














IX THE 


(Umtrt of Appals 

i 

DISTRICT OF COLUMBIA. 


No. 5,028. 


Harry A. Bra mow, 
vs. 

Leon Robbin, 

Trustee in Bankruptcy. 


BRIEF FOR APPELLEE. 


Statement. 

i 

I 

The petition in bankruptcy in this case was filed on 
July 13, 1927, in the Supreme Court of the District of 
Columbia and the answer of the respondent admitting 
acts of bankruptcy and his willingness to be adjudged a 
bankrupt was filed on July 26, 1927, and an adjudication 
was had on that date. j 

After the hearings before the Referee under Section 
21-A of the Bankruptcy Act, the Trustee filed a petition 
before the Referee, asking that the bankrupt be com¬ 
pelled to turn over to him the sum of $44,602.20, alleged 


A p pell ant, 
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bv the Trustee to be fraudulently concealed bv the bank- 
rupt or under his control. An answer was filed by the 
bankrupt and the case was tried before the Referee who 
found that the bankrupt had not reasonably accounted 
for $29,000, and an order was issued directing that that 
amount be turned over to the Trustee. 

An appeal or petition to review was taken by the 
bankrupt to the Supreme Court of the District of Colum¬ 
bia where after a hearing on the petition, a motion was 
filed by the bankrupt for a re-reference to the Referee 
or for a rehearipg in the Supreme Court of the District 
of Columbia. Attached to the motion was an affidavit 
of one Frank Birnbaum, purporting to show a payment 
by the bankrupt to the said Birnbaum of $18,000, about 
four months before the petition in bankruptcy. The 

motion was denied bv the Court in a memorandum 

•» 

opinion and an Order Confirming Turnover Order of the 
Referee and Dismissing Petition to Review the Same was 
signed by the Court. From the Denial of the Motion and 
from the Order, this appeal has been taken. 


Argument. 

First. —The Referee and the District Court have found 
as a matter of fact that the bankrupt is withholding 
$29,000 from the Trustee. This finding should not be 
disturbed bv this Court. 

In Free vs. Shapiro (C. C. A.), 5 Fed., 2nd, 578, the 
Court said: 

“The report of the Referee was entitled to great 
weight because the witnesses, including the bank¬ 
rupt, testified before him; but it was not conclusive 
on the District Court. On a petition to superintend 


3 


and revise, the District Court’s findings of |*act are 
conclusive in this Court when there is substantial 

i 

conflict in the testimony. In such case we [can re¬ 
verse only for error in the application of j law to 
the facts. ’ ’ j 

And In re Hoffman, 17 Fed., 2nd, 925 (C. C. A.), the 
Court held it could not review questions of fact—only 
of law. j 

This should dispose of the first two assignments of 
error. However, if the facts in the case are to be con¬ 
sidered, the following will be stated: 

The evidence is set out in the Referee’s Certificate of 
Review (R., 17-31). There are also set out in the Cer¬ 
tificate, most of the important decisions of the Federal 
Courts upon which the Trustee relied. There ha^e been 
no decisions by this Court, the present case bejng the 
first of its kind to properly come before this Coujrt. 

Money or property once traced to the possession of the 
bankrupt, will be presumed to remain in his possession 
until he reasonably accounts for its disposition, q Bon¬ 
ington, 3rd Ed., Sec. 2420, and cases cited in n[ote 22 
thereunder. In In re Weiner, 32 Fed., 2nd, 3$9, the 
Court said: 

“In such a situation, the rule is that, where a 
bankrupt fails to give satisfactory or reasonable 
explanation of what became of his money, either in 
his possession or under his control, the turnover 
order is justified. * * * It was not necessary that 
it be shown beyond reasonable doubt, as in a criminal 
case, or that the bankrupt did not in fact squander 
the money in gaming. * * * The findings of th|e Ref¬ 
eree are entitled to great weight, not only because he 
heard the testimony and noted the appearaiice of 
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the witness, but also as bearing upon the truthful¬ 
ness of the purported explanation that the money 
collected from his customers was entirely squandered 
in games of chance (Epstein vs. Steinfield [C. C. 
A.], 210 Fed., 236; Free vs. Shapiro [C. C. A.|, 5 
Fed., 2nd, 578), a claim that is always fraught with 
suspicion (Schweer vs. Brown [(’. (\ A.], 130 Fed., 
328), etc/ 7 


In Dittniar vs* Mkhelson, 281 Fed., 117, and In re 
Epstein , 206 Fed., 586, the Courts held that there is a 
presumption of continued possession of assets whose 
disappearance is not accounted for. And In re Stanney, 
226 Fed., 517, it was held that the burden is upon the 
bankrupt to account for the disposition or disappearance 
of his property. 

Bearing the above in mind, it will be seen that counsel 
for the bankrupts in his brief, seeks to becloud the case 
by setting up various irrelevant matters, that is, he 
states, page IS, that “It is also significant that the 
bankrupt sets up(in his answer to the turnover petition 
of the referee (should be trustee) the fact that on the 
25th dav of March, 1927, he caused his counsel to call a 
meeting of the creditors and offered to turn over to the 
Trustees, etc.”: and on page 9, “It is contended by the 
appellant, that the referee failed to make any specific 
finding as to when the $29,000 was in the possession or 
under the control of the bankrupt except upon mere in¬ 
ference and conjecture, etc.”; and on page 14, “Indeed, 
the entire record is convincing that the $29,000 was never 
in the possession or control of the bankrupt after March 
15, 1927, which was more than four months prior to his 
adjudication” (but not more than four months prior to 
the petition in bankruptcy). 

The evident purpose of the above statements is to con¬ 
fuse the issue. The bankrupt has admitted receipt of the 
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$29,000 and more (R., 18, 19). This is not and w^s not 
in issue. Tt was not necessary to trace the monev to the 
bankrupt; he acknowledged its receipt. It will be noted 
that the Trustee’s petition was for an order }n the 
amount of $44,602.20 and that of this amount, thb Ref¬ 
eree, after hearing, disallowed $15,602.20. The order for 
the return of the $29,000 was based on the fact thht the 
Referee found the bankrupt’s story of its disposition 
(R., 28), “absurd and improbable. Undisputed py af¬ 
firmative testimony, it is unworthy of belief”; and (R., 
30), “inherently and palpably false.” 

The issue in this regard then, if this Court is consider¬ 
ing this issue, is whether the finding of the Supreme 
Court of the District of Columbia and of the Referee is 
to be uphold, or whether the story of the bankrupt, set 
out in the Referee’s Certificate of Review, is to }>e be¬ 
lieved. It will be noted that the bankrupt did nof take 
the stand at the Turnover Proceedings (R., 22). j 
For his argument on this part of the case, the Trustee 
relies mostly upon the Certificate of Review of th^ Ref¬ 
eree, printed on pages 17-31 in the Transcript of Record, 
and the attention of this Court, is respectfully directed 
to the Certificate in this behalf. 

In addition to the cases cited bv the Referee, it is 
desired to cite also the following: Prela vs. Hiibshman, 
49 Sup. Ct., 173, decided January 14, 1929; In re Graning 
(C. C. A.), 229 Fed., 370; and Reiss vs. Reardon |C. C. 
A.), 18 Fed. (2nd), 200, in which the Court, said, in Affirm¬ 
ing the finding of the Referee that the bankrupt had 
under his control the sum of $27,345.00: 

i 

“This money the bankrupt testified he expanded 
in gambling, in going out with women and in purchas¬ 
ing a certain lot and land in Oklahoma. He testified 
to that effect, and also introduced a number of wit- 
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nesses, most of them rather disreputable, some of 
whom claimed that they gambled with the petitioner, 
and saw him gamble at different places and that he 
lost large sums of money. The referee held that 
the presumption arising from the evidence that this 
large shortage, the money drawn out, a very small 
part of which was applied to the payment of his 
debts, is still in his possession or under his control, 
was not overcome by that testimony. In other words, 
he did not consider the witnesses entitled to anv 
credibility. Of course, it was impossible for the 
trustee to introduce proof that the bankrupt did not 
lose the money gambling, or squandered it in riotous 
living. The contention on behalf of the petitioner 
is that as the evidence which is uncontradicted, 
shows that the money was actually lost, neither the 
referee nor the District Attorney has a right to dis¬ 
regard it, and for this reason the order should be 
set aside. * * * Uncontradicted evidence is not neces¬ 
sarily conclusive. The evidence may be so improb¬ 
able that it is unworthy of belief. (Citing cases.) 
* * * Ue must, therefore, assume, unless rebutted 
bv credible testimonv, that he still has the monev in 
his possession or under his control.” 

Second. —As to the last two assignments of error and 
appellant’s contention that the Court erred in not re¬ 
opening the case, etc., it should be sufficient to point out 
the following: The affidavit of Birnbaum is dated Sep¬ 
tember 10, 1927, more than a month before the filing of 
the Petition for Turnover Order with the Referee, and 
ten months before the date of the Turnover Order, vet 
it was not introduced in any of the hearings, but was 
only filed after the Petition for Review had been heard 
before the Supreme Court and then only by attaching 
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it 1o the motion for rehearing or re-reference, whicp was 
filed May 1, 1929. There was no offer to subpoena or 
produce Birnhanm if the hearing should be reopened. 
There is nothing in the record to indicate that Bim- 
baum’s testimony would be worth anything. Thd con¬ 
trary appears. It appears from the Record, page 26, 
that Birnhanm and the bankrupt had been raised together 

and had been friends for twentv-eight or thirty years; 

• • - * * I 

that part of the business of Birnhanm was the sale of 
liquor; that he was a gambler. 

The motion was denied bv the lower Court in a rtaemo- 
randum (R.. 36, 37). 

Corrections. 


Appellee does not understand the following statement 
in appellant’s brief, page 9: 

l 

“The Trustee alleges and the bankrupt admits 
that on March 14, 1927, he had $4,000 and on March 
15, 1927, $2,500 paid by him to Maiatico and Birn- 
baum on those dates, but the record is silent as to 
his having these sums in his possession at any later 
time.” 

Xo such allegation has been made by the Trustee. 

In the Transcript of Record, page 27, the last wlord in 
line 10 should be “Bimbaum” instead of “Bramdw.” 

On page 38 of the Transcript, the word “not” Should 
be deleted from line 1 of the first assignment of error. 


Respectfully submitted 'r-^o A , 

LEON BOBBIN, 

Trustee in Bankruptcy. 


I 
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IN THE 


Court of appeals, district of Columbia 


No. 5028. 


Harry A. Bra mow, Appellant, 


vs. 


Leon Bobbin, Trustee in Bankruptcy. 


REPLY BRIEF OF APPELLANT 


This reply brief will concern itself only with aj con¬ 
sideration of the well-known legal principle that| evi¬ 
dence to support a turnover order may not be supplied 
by inference and conjecture and that the only Valid 
basis of a turnover order under all the authorities, 
to wit, is the possession or control of the property in 
question by the bankrupt at the time the turnover 
order is made, is wanting in the instant case. 

The court is also reminded that a turnover ord^r, if 
not complied with, foreshadows commitment for | con¬ 
tempt, and, therefore, such an order should be based 
upon evidence to sustain it and not upon mere sus¬ 
picion. This principle is not at variance with th4 au¬ 
thorities cited (pp. 2-4, Appellee’s Brief), to the elffect 
that this court may not review findings of fact sup¬ 
ported by evidence where the witnesses have testified 
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before the referee in the turnover proceedings. A brief 
summary of the salient facts will simplify the legal 
principles contended for by the appellant: 

1. July 13, 11)27. An involuntary petition was filed 
by certain creditors of the bankrupt; 

2. 2(>, 1927. Adjudication in bankruptcy upon 
the foregoing petition: 

3. October 11, 1927. Turnover petition of the trustee 
in bankruptcy; 

4. July 3, 1928. Order after hearing before the Ref¬ 
eree directing the bankrupt to turn over the sum of 
$29,000 to the trustee in bankruptcy. 

The onlv evidence in the record is that found in the 
certificate of review of the Referee (Rec. pp. 17 to 30). 
from which it affirmatively appears that the bankrupt 
had in March, 1927, the sum of $52,152.20, Rec. 18., 
which the Referee held was properly accounted for 
by the bankrupt with the exception of $29,000, the 
amount named in the turnover order. The certificate 
on review of the Referee discloses the bankrupt failed 
to establish by satisfactory evidence that he had paid 
$4,000 to Jerry Maiatico on March 14, 1927, and the 
sum of $25,000 Jo Frank Birnbaum a few days after 
March 12, 1927, (Rec. 25 and 27). The certificate on 
review also discloses that there was no evidence ex¬ 


cept that based on inference and conjecture as to the 
possession or control by the bankrupt of the sum of 
$29,000 involved in the turnover order between March, 
1927, and the date of the turnover order, to wit, July 
3, 1928, a period of sixteen months, yet the Referee 
assumes that the possession of the bankrupt continued 
for this period of sixteen months, without any evi¬ 
dence except such conjecture that the bankrupt had a 
single dollar of this money after March, 1927. 


The authorities are uniform that the findings of the 
Referee, approved by the District Court, will bcj ap¬ 
proved by this Court on appeal unless such findings 
are unsupported by evidence or induced by some cfrror 
of law. Reiss v. Reardon, 18 Fed. 2d. 200; Bakjer v. 
Bishop-Becker Co., 220 Fed. 657. j 

The issue involved in this appeal, therefore, mar¬ 
rows itself down to the sufficiencv of the evidence in 
support of the turnover order. Since such an order 
foreshadows contempt proceedings as pointed oijt by 
Mr. Chief Justice Taft in Oriel v. Russell, infra^ the 
evidence must be clear and convincing to support it. 


I. 

THE PROPERTY IN QUESTION MUST BE FO^ND 
TO BE IN THE POSSESSION OR UNDER iTHE 
CONTROL OF THE BANKRUPT. j 

The validity of a turnover order presupposes j pos¬ 
session or control at time the order is made. 7 C. J. 
138. Note 80 and cases. j 

In the case of Boyd v. Glucklich, 116 Fed. 131|, the 
court said: 

“The referee’s conclusion seems to have jbeen 
reached mainly, if not altogether, by ‘approxi¬ 
mate’ estimates, inferences, and conjunctions, 
which, while thev give rise to verv strong sus- 
picion, fall far short of direct and conclusive 
proofs. The sea of suspicion has no sliorej and 
the court that embarks upon it is without rudder 
or compass. Xo man can be imprisoned for a con¬ 


jures, 

well 


structive contempt on suspicion or conject 
or upon inferences which may or may not be 
founded.” s 

“The test is the present ability of the bankrupt 
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lo comply land not his liability to be penalized for 
having disabled himself from so doing.’ 7 Re: 
Nisenson, 182 Fed. 912. 

“A finding by referee of possession of property 
at time of bankruptcy does not warrant order 
seven vears later to turn the same order to trustee 
in absence of proof that he is then able to com¬ 
ply.” Ruos 1 (14 Fed. 749. 

“In turnover order proceedings the issue is 
whether there was possession or control at time 
of bankruptcy proceedings.” Frederick v. Silver- 
man, 250 Fed. 75, 77. 

“Where evidence establishes only a strong 
probability that he has some money which lie has 
failed to account for, without furnishing any basis 
for the finding as to amount, it is insufficient.” 
Goldfarb, 131 Fed. 643. 


“Here turnover order denied on ground that 
trustee had failed to prove bankrupt at time the 
order teas made, had possession or control of 
this property in question.” 

Marin v. Ellis, 15 Fed. 2d 321. 


II. 

THE EVIDENCE REQUISITE TO SUPPORT THE 
POSSESSION OR CONTROL OF THE BANK¬ 
RUPT AT THE TIME OF THE PASSAGE OF 
THE ORDER MUST BE CLEAR AND CON¬ 
VINCING. 

There has been much discussion and great confusion 
in the authorities as to the correct rule of evidence in 
cases of this sort, some authorities contending for the 
prepondeance of evidence rule and other authorities 
for the reasonable doubt rule as applied in criminal 
cases. It is submitted, however, that neither one of 
these rules may be applied to a turnover proceeding 


and the correct rule has been laid down in the j?ase 
of Oriel v. Russell, 278 U. S. 358, in which the opinion 
was delivered by Mr. Chief Justice Taft on January 
14, 1929. This case involved a contempt proceeding, 
but the rule of evidence to support a turnover oirder 
was stated by the Court, on Page 362: 


“We think a proceeding for a turnover oi'der 
in bankruptcy is one the right to which should be 
supported by clear and convincing evidence. The 
charge upon which the order is asked is thatj the 
bankrupt, having possession of property which he 
knew should have been delivered bv him to the 
trustees, refuses to comply with his obligation in 
this regard. It is a charge equivalent to on|e of 
fraud, and must be established bv the same kind 
of evidence required in a case of fraud in a cburt 
of equity. A mere preponderance of evidence in 
such a case is not enough. (363) The proceeding 
is one in which coercive methods by imprisonment 
are probable and are foreshadowed. The referee 
and the court, in passing on the issue under such 
a turnover motion, should therefore, require clear 
evidence of the justice of such an order befojre it 
is made * * 

In the case of Adler, 129 Fed. 502, the Court 
said: “The questions raised on the propriety of 
a turnover order are practically the same as would 
come up on contempt for failure to obey such 
order, since disobedience of the turnover ojrder 
would lead to contempt proceedings.” 


Appellee relies on the case of Weiner, 32 Fed. 
329, but there the Court said, on page 371: 


2nd, 


“It suffices that if the turnover order is sup¬ 
ported by clear and convincing evidence.” 

The case of Reiss v. Reardon, 18 Fed. 2nd, 200, jnted 
with some elaboration in this connection by appellee in 
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his brief on page 5, involved contempt proceedings and 
it is, therefore, of no particular value in this connec¬ 
tion. The appellee also cites the cases of Grailing, 229 
Fed. 370, which was also a contempt case. The money 
in question in the latter case was found to be in the 
actual possession of the bankrupt within two weeks of 
bankruptcy as to disposition of which he made contra¬ 
dictory statements—a state of facts differing radically 
from the facts of the instant case. 

Taptitz vs. Walser, 27 Fed. 2nd, 196, stated the cor¬ 
rect principle: 


•‘The isjsue in turnover proceedings is whether 
bankrupt had property within his possession or 
control at the time of bankruptcy is fundamental.'’ 

III. 

THE RULE ANNOUNCED IN THE FOREGOING 
AUTHORITIES AS TO POSSESSION OR CON¬ 
TROL AT THE TIME OF BANKRUPTCY PRO¬ 
CEEDINGS HAS BEEN UNIFORMLY AP¬ 
PLIED EVEN WHERE THE COURT FINDS 
THE BANKRUPT SWEARS FALSELY AS TO 
WHAT DISPOSITION WAS MADE OF THE 
MONEY OR OTHERWISE EXPOSES HIM- 
SELF TO CRIMINAL PROSECUTION UNDER 
THE BANKRUPTCY LAW. 

This rule is laid down in the authorities already 
quoted in the main brief of the appellant: 

“The fact that he accounts falsely for his dissi- 
pation of the money, the fact that he evades the 
exhibition of his conduct in the premises, may 
indicate that he has defrauded his creditors, that 
he has dealt falsely with them, that he has egregi- 
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*7 

( | 

i 

ously perjured himself and forsworn the trujtk, 
and may invoke other remedies under the statute. 
* * * That remedy applies only to a fund which 
can be designated and traced into his possession, 
so that it is, in a legal sense, a tangible fundjon 
which the Court can lay its hands; and it cannot 
be made to apply to some intangible money sup¬ 
posed to be kept in his premises which he can! be 
forced to pay by raising or procuring the moiliey 
to meet the orders of the Court. No doubt many 
bankrupts could be made, under the coercion of 
imprisonment, to find the money with which to 
meet such a demand; but the law does not proceed 
upon the theory of thus compelling a bankrupt to 
pay his creditors that which he owes them. Tt 
would be in substance and in fact a mere revival, of 
the discarded remedy of imprisonment for d<fbt. 
Therefore unless the Court can see that the bank¬ 
rupt is in possession of the money, and withhold¬ 
ing it wrongfully, it will not make such an order 
as that which is applied for in this case. ” Adler 
129 Fed. 503. 

“A bankruptcy Court cannot lawfully order a 
bankrupt to deliver money to the trustee he has 
not got in his possession or under his control and 
order imprisonment for him if he does hot. 
Plainly that would be imprisonment for debt jmd 
the order would not be relieved of that illegal and 
odious quality by calling it imprisonment for Con¬ 
tempt. The Coutr that makes such an order is in 
contempt of the law and the constitution and jnot 
the bankrupt in contempt of Court.” Bovd v. 
Glucklich, 116 Fed. 131. 

i 

It is, therefore, respectfully submitted that the judg¬ 
ment of the court below should be reversed. 

i 

l 

E. Hilton Jackson, 

J. L. Krupsaw, 

Attorneys for Appellant. 
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